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IN MEMORIAM: JAMES M. WOOLWORTH 


By Hon. Jonn LEE WEBSTER 


AMES M. WOOLWORTH during his 

life spanned the period of time from 1829 
to 1906. Those seventy-seven years wit- 
nessed the discoveries and  improve- 
ments and developments that have marked 
the progress of peoples during the most 
interesting period of the world’s history. 
When he was born the United States 
was young in years, small in population, 
and a great part of its present area un- 
explored and uninhabited, and much of it 
not then acquired. In that early day there 
was no West as we now speak of it, and the 
East was content to travel by stage coach, 
and to do without the things they knew not 
of — the railroads, the telegraphs, the tele- 
phone, and hundreds of present-day neces- 
sary appliances that best denote the great 
transition from that early period until now. 

But in the East in that early day there 
were schools and colleges and universities. 
James M. Woolworth could take just pride 
in the fact that his grandfather was a gradu- 
ate from Yale College and also was honored 
with the degree of D.D. from Princeton. 
His father, as an educator, had acquired 
a reputation that caused to be conferred 
upon him as a reward of merit the degree 
of LL.D. The subject of this sketch hav- 
ing descended from such a learned and dis- 
tinguished ancestry, became equally de- 
voted to education and learning. He re- 
ceived his degree from Hamilton College, 
and for two years he personally acted as a 
teacher of Latin and Greek and English in 
Cortland Academy. This classical learning 
of boyhood days was but the beginning of 
a life of study. Amidst the trials and ex- 
citement of a busy professional life he found 





hours of pleasure in re-reading the ancient 
classics in their original languages. 

Somehow, whether as a matter of choice, 
or from deliberation, or by an impulse, or 
by intuition, we know not, he elected to enter 
the profession of the law, and in 1854 he 
quitted the Albany Law School with credit 
to himself and in possession of his gradua- 
tion diploma. 

From 1829 to 1856 the tide of American 
life was rapidly passing westward across the 
vast prairies. The great discussions that 
had gone on among the giants in those early 
days, who held seats in the United States 
Senate, the Websters and Bentons and 
Clays, had called the attention of the youth 
of the country to the fact that the United 
States had a West that would play a great 
part in its future history. Lincoln and 
Douglas in their debates on the hustings 
were “soon to draw attention to the fact 
that there was in the West an undeveloped 
country that would in time be created into 
new states and become a part and parcel of 
the American nation, where freedom was to 
prevail and where intelligence and culture 
would build a new commonwealth. 

Perhaps inspired by such thoughts as 
filled the minds of ingenious and ambitious 
youths, James M. Woolworth took his de- 
parture from his early home in New York 
state and moved west to cast his lot among 
the strong and daring and courageous men 
who were to begin the building of a new 
state that was thereafter to remain his 
adopted home. Nebraska has just cause to 
feel proud of the good and sturdy and 
strong young men who began life with her be- 
ginning, and who have achieved fame as the 
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state has grown to power and prosperity 
and industrial strength, and among these 
men we have great reason to mention 
James M. Woolworth. 

The fifty years that have rolled by since 
he came to Nebraska have been the busiest 
and most progressive years in United States 
history. They have been years that have 
given to the mentally vigorous much food 
for thought. Things moved at a pace that 
stimulated the mental energies. For a time 
it was a controversy over state sovereignty 
and human freedom. Then came the years 
of the civil war that stirred the depths of 
human emotion. Then came the period 
when the nationhood of the government 
began to take form. Still later the great 
prominence and strength of the Union, as it 
slowly and surely took its place at the head 
of the industrial and commercial countries 
of the world, and began to make its full 
influence felt in the accomplishment of its 
destiny as the controlling power in the 
western hemisphere. The man of keen in- 
tellect, who found pleasure in his books and 
pride in his professional calling, derived from 
all these conditions ‘and considerations in- 
centives to action and a stimulus to ambi- 
tion. It was an age to produce great men, 
if they possessed the essential qualities of 
sterling manhood and the mental capacity 
to rise to the demands of the occasion. 

James M. Woolworth was more than an 
observer of these exciting times and sweep- 
ing changes and progressive movements. 
Trained from early boyhood as a student, he 
became a thinker. His mind grew and ex- 
panded in harmony with the events we have 
mentioned. His mental powers, naturally 
keen and well cultured, became a power 
when concentrated upon any particular sub- 
ject which appealed to his taste or his 
judgment. The law being his chosen pro- 
fession, it was in that field of engagement 
that he developed his strongest energy 
and employed his closest application. Be- 


fore he had rounded out his life he had 
achieved a reputation that made him well 





known to the eminent lawyers and the 
prominent judges of the highest courts 
within the land. 

James M. Woolworth enjoyed another ad- 
vantage which may have had much to do 
in advancing him to the high place which 
he held in the front ranks of the American 
Bar, and that arose from frequent associa- 
tion with men in high station, who were 
charged with great responsibilities, and who 
sustained’ themselves by their great intelli- 
gence. In 1862 when but thirtv-three years 
of age he appeared in argument before the 
Supreme Court of the United States, then 
presided over by Roger P. Taney as chief 
Justice, and who had among his associates 
such celebrated jurists as John McClean, 
Samuel Nelson, Robert C. Grier, and Nathan 
Clifford. 

If it needed something more to stimulate 
the energies of the young man to reach the 
highest possible attainment in his profes- 
sion, we find it presented, when in 1871 he 
again appeared before the Supreme Court 
of the United States, with Lyman Trum- 
bull, then holding the office of United States 
Senator, and a record as one of the greatest 
lawyers in the country, as his adversary. 
At that time the great Salmon Portland 
Chase was the chief justice, and on the 
Bench, among others, there sat Stephen J. 
Field, Joseph P. Bradley, and another per- 
sonally known to almost every western 
lawyer, the great Samuel F. Miller. 

At the same sitting of the court Mr. Wool- 
worth again appeared in another case when 
Mr. Lyman Trumbull again appeared as his 
adversary. Mr. Woolworth had associated 
with himself another member of the Omaha 
Bar who achieved a great reputation, Hon. 
A. J. Poppleton. He had associated with 
him another who in that day stood at the 
forefront of the American Bar and who also 
occupied a high place in the national coun- 
cils as a United States Senator,Hon. Matt. H. 
Carpenter. 

I might continue this line of association 
with great men, but it would serve no valu- 
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able purpose save to impress a thought. In 
the early life of James M. Woolworth these 
were incentives and inspirations to his own 
personal ambition. They were encourage- 
ments to silent hopes resting in his own 
breast, that he might acquire a legal educa- 
tion and knowledge equal to those of his 
associates. 

But I pass these over to refer to another 
list of associates later in life of a similar 
character. It was but a few years ago when 
he appeared before that august tribunal in 
the Nebraska maximum freight rate cases, 
when he had as his associate James C. Carter, 
of New York, who then stood confessedly 
as the head and forefront of American law- 
yers, and whose reputation was not even 
limited to the English-speaking race. The 
court as then constituted has among its 
membership judicial intellects that might 
be classed as giants of the times and not 
surpassed by any of their predecessors. 

His friendship and associations extended 
to all the great judges before whom he ap- 
peared. But it was not confined to these. 
He availed himself of every desirable oppor- 
tunity to cultivate the acquaintance and 
friendship of great men in whatever calling, 
either in public, official, or private life. He 
gathered knowledge from their conversation 
and wisdom from their example and teach- 
ing. What he once learned he utilized to 
greater advantage, as men enhance the 
values of precious metals by refinements 
and application to new uses. 

Mr. Woolworth was particularly a chan- 
cery lawyer. He did not possess that kind 
of oratory by which he might be put in 
comparison with men who became known 
as celebrated advocates. He did not pos- 
sess the qualities that make the distin- 
guished jury lawyer. It was not his custom 
to endeavor to play with the passions or 
the prejudices of the people in the court 
room. He had a higher conception of his 
duty as a lawyer. 

It has been said that in these modern 
times the law has become a series of petri- 





fied precedents, but with Mr. Woolworth 
the law was a science made up of legal prin- . 
ciples. He learned the law at a time when 
the great lawyers were men that were 
schooled in its fundamental philosophy. 
During his whole life in the discussion of 
cases, his chief delight was in the presenta- 
tion and elucidation of principles as he 
applied them to the ascertained facts which 
were before the court. 

His mental temperament was judicial. 
If he had been a member of the Supreme 
Court of the United States he would have 
been recognized as a great judge, and his- 
tory would have placed his name upon an 
equal elevation with the great men who 
have graced that tribunal during the nation’s 
history of more than one hundred years. 

Mr. Woolworth recognized the great truth 
which I wish all young lawyers would under- 
stand, that the only way to success in the 
law is a hard and laborious road to travel. 
The careless and indifferent may at times 
achieve temporary notoriety, or local promi- 
nence, arising out of some wave of popular 
commotion or temporary excitement, but 
the lawyer that achieves a lasting and per- 
manent place in the front ranks of the pro- 
fession must be one who forsakes the wast- 
ing of time in idle amusements and give his 
days, weeks, months, and years to the con- 
stant accumulation of that storehouse of 
knowledge, which in this modern progres- 
sive age must be gathered from many 
sources. 

The great lawyer must not only have his 
mind filled with legal principles, but must 
have a varied experience in their applica- 
tion to present conditions. He must have 
breadth of thought, as well as a cultivated 
intellect. The whole range of human learn- 
ing should be his. It should include science 
and literature and philosophy and history. 
It should embrace a knowledge of govern- 
ments and policies by which the civilized 
life of the world moves onward to the ac- 
complishment of great results. Mr. Wool- 
worth had this high and exalted conception 
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of the requirements of his profession, and 
of the attainments necessary to grace and 
adorn the great lawyer. 
Men of such characters may be retired, 
and in a degree removed from the associa- 
tion of men and women at large, but if so, 
it is because the whole force of their intel- 
lect is so frequently concentrated upon the 
weighty subjects with which they have to 
deal, and in which their whole mental pow- 
ers may be absorbed. It has been said of 
many of the great men of the country whose 
names I might mention (but that would not 
serve any valuable purpose) that they are 
cold and reserved and distant. Neverthe- 
less, such men, because they are great in 
intellect because they have the powers of 





concentration that make them strong and 
useful, are apt to be all the more con- 
genial with those whose companionship they 
seek in their hours of leisure. So James M. 
Woolworth with his friends possessed all the 
refinements of social life and the elegant 
qualities that made him a congenial and 
charming companion. There was something 
about him by which he impressed us as 
having a combination of New England 
tastes with metropolitan accomplishments, 
and the vigor and earnestness of expression, 
that is the result of western associations. 
Taking him all in all he was a magnificent 
type of a refined, educated, dignified, and 
scholarly American citizen. 


Omana, NEB., July, 1906. 
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A GOVERNMENT OF LAW 


AS DISTINGUISHED FROM 


A GOVERNMENT OF FUNCTIONARIES 


By Hon. Hannts Taytor, Pu.D. 


RANCIS LIEBER has told us, in his 

“Civil Liberty and Self-Government,” 
p. 108, that the “guarantee of the suprem- 
acy of the law leads to a principle which, so 
far as I know, it has never been attempted 
to transplant from the soil inhabited by 
Anglican people, and which, nevertheless, 
has been, in our system of liberty, the natural 
production of a thorough government of law 
as distinguished from a government of func- 
tionaries. It is so natural in the Anglican 
race that few think of it as essentially im- 
portant to civil liberty, and it is of such 
vital importance that none who have studied 
the acts of government elsewhere can help 
recognizing it as an indispensable element of 
civil liberty.’’ In giving expansion to the 
same thought at a later time Mr. Dicey, who 
fills the chair of Blackstone at Oxford, has 
said: ‘“‘In England the idea of legal equality, 
or of the universal subjection of all classes, 
to one law administered by the ordinary 
courts, has been pushed to its utmost limit. 
With us every official, from the Prime Minis- 
ter down to a constable or a collector of 
taxes, is under the same responsibility for 
every act done without legal justification as 
any other citizen. The Reports abound with 
cases in which officials have been brought 
before the courts and made, in their personal 
capacity, liable to punishment or to the pay- 
ment of damages for acts done in their 
official character but in excess of their law- 
ful authority. A colonial governor, a secre- 
tary of state, a military officer, and all sub- 
ordinates, though carrying out the com- 
mands of their superiors, are as responsible 
for any act which the law dces not author- 
ize as is any private and unofficial person.” 
Under the Anglican system of civil liberty 
any man may at his peril resist any act which 


1 Law of the Constitution, p. 183. 





he considers unlawful, and then have the 
question of legality passed upon in the ordi- 
nary courts under the law of the land. Angli- 
can law knows no special or official tribunals 
in which or special rules under which acts 
performed by officials claiming to have legal 
authority can be tested. In countries not 
governed by Anglican law obedience to the 
officer is, as a general rule, demanded, and 
redress can only take place after previous 
Obedience. In France, for instance, no 
matter whether the government be Royal, 
Imperial, or Republican, the doctrine has 
always prevailed that the government, as 
representing the state, possesses rights and 
powers as against individuals superior to and 
independent of the ordinary laws of the 
land. That theory, so hard for us to under- 
stand, is the real basis of a droit adminis- 
tratif under which officials, that is all per- 
sons employed in the service of the state, 
are, in their official capacity, protected 
from the ordinary law of the land, exempted 
from the jurisdiction of the ordinary tri- 
bunals, and subject in many respects to 
official law administered by official bodies. 
For this droit administratif, which under 
one name or another prevails in most of the 
continental states, there isin English phrase- 
ology no proper equivalent for the good and 
sufficient reason that the thing itself dces not 
exist. The absence of any such branch of 
law in the jurisprudence of the United 
States at once attracted de Tocqueville’s at- 
tention; and in 1831 he wrote to a judge in 
his own country asking not only for an ex- 
planation of this contrast between French 
and American institutions, but for an ex- 
position of the general ideas (notions gener- 
ales) governing the droit admuinistratif of 
his own country.’ If, under the French 





1 (Euvres Completes, vii. p. 66. 








490 


THE GREEN BAG 





system, any Official, no matter whether a 
minister, a prefect, or a policeman, com- 
mits any official act in excess of his legal 
authority, the rights of the individual 
aggrieved and the mode in which these 
rights are to be determined are questions of 
droit administratif which is administered by 
administrative courts (tribunaux adminis- 
tratifs) at the head of which stands the 
Council of State. To illustrate from recent 
events in France growing out of the con- 
flicts between church and state: Suppose a 
policeman acting under the orders of his 
superiors, breaks into a monastery and, 
after seizing the property of its inmates, 
expels them from the house. When he is 
charged with acts which in English law 
would be called trespass and assault, he 
pleads that he is acting under government 
orders in execution of a decree dissolving 
certain religious societies. When the police- 
man in question is brought before an ordi- 
nary civil court and threatened with the 
ordinary law of the land, as he would be in 
any country subject to Anglican law, an ob- 
jection is raised at once that the civil courts 
have no jurisdiction of such a case. The 
“‘conflict’”” which thus arises is not deter- 
minable however by the ordinary judges 
because in that event they would be allowed 
to pronounce a final judgment on the limits 
of their own authority in defiance of that 
principle of French law which declares that 
“‘administrative bodies must never be 
troubled in the exercise of their functions by 
any act whatever of the judicial power.”’ 
To meet such contingencies there exists in 
France a Tribunal des Conflits, a court for 
the settlement of conflicts of jurisdiction, 
whose special function is to determine finally 
whether in a given case, say an action against 
a policeman for such a trespass and assault 
as has been described, comes within the juris- 
diction of the civil courts, or of the adminis- 
trative courts. If within the jurisdiction of 
the latter then the administrative law, 
unknown to Anglican countries, at once 
supersedes what we call the law of the land. 





In the light of the foregoing contrast it 
will be easier to comprehend, I trust, 
Lieber’s declaration that the “‘guarantee of 
the supremacy of the law leads to a principle 
which, so far as I know, it has never been 
attempted to transplant from the soil in- 
habited by Anglican people, and which 
nevertheless has been in our system of lib- 
erty the natural production of a thorough 
government of law, as distinguished from 
a government of functionaries.”” Let us 
glance for a moment at the historical origin 
of this supremacy of the law as embodied in 
what we call the law of the land to which 
the high and low are subject in the ordinary 
tribunals. Upon that rock has been built 
the constitutional church in England and the 
United States. The group of Low Dutch 
tribes from the neck of the Danish peninsula, 
out of whose union arose the English people, 
transferred to Britain that rough yet vigor- 
ous system of political, judicial, and military 
organization which everywhere prevailed 
among the Teutonic tribes of the fatherland. 

Whenever a district of country was won 
from the native race, the conquerors en- 
camped upon the soil; and then, after divid- 
ing the land upon the basis of that peculiar 
system that rested at once on military and 
tribal divisions, they organized self-govern- 
ing communities which became nurseries of 
English customary law. Just as the English 
language is the outcome of the fusion of the 
dialects spoken in those local communities, 
so English customary law, as a distinct and 
entire code, is the outcome of the fusion of 
tle customary or popular law developed 
therein. The primitive system of law which 
thus matured in the provincial courts of 
the English people, like all archaic law, took 
on an iron rigorism of form which rendered 
it unelastic. Its entire inadequacy to the 
wants of a progressive society never became 
apparent, however, until the Norman Con- 
quest drew England into the march of con- 
tinental nations. The most important single 
outcome of that event was the centraliza- 
tion of justice through the establishment of 
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a great court at Westminster by whose 
agency a new system of royal law, which 
formed its source in the person of the king, 
was brought in to remedy the defects of the 
old, unelastic system of customary law pre- 
vailing in the provincial courts of the people. 
This new system of royal law was sent down 
to the popular courts existing in the shires 
by the hands of the itinerant justices who 
there represented the crown first for fiscal 
then for judicial purposes. During the 
reigns ofthe four Norman kings the English 
and Norman races became fused together 
into one nation scarcely conscious yet of its 
own unity. As soon as that condition of 
things was reached in which it was difficult 
to distinguish an Englishman from a Nor- 
man, all legal distinctions in favor of one 
race as against the other necessarily passed 
out of view. The substructure of the new 
political and legal fabric which thus arose 
out of the amalgamation of races was Eng- 
lish, the superstructure was Norman. The 
welding together of the two systems re- 
ceived a temporary check during the period 
of disorganization known as the reign of 
Stephen, a period during which the royal 
authority which Henry I had done so much 
to consolidate came to an end, while Eng- 
land, for the first and last time in her history, 
sank into that state of feudal anarchy which 
the Conqueror by his far-sighted policy had 
striven to prevent. For a time the land 
lay helpless in the hands of the barons, who 
entrenched themselves in their unlicensed 
castles and arrogated to themselves all the 
rights of petty despots. The great mission 
of Henry II, Henry of Anjou, was to re- 
establish order and with it the reign of equal 
law. The full scope of Henry’s policy was 
not only to establish the reign of law, but to 
reduce all orders of men to a state of equal- 
ity under the same system of law; in other 
words, to establish the supremacy of the 
law as afterwards understood. The most 
formidable obstacles which stood in the way 
of the complete execution of that design were 
the baronage on the one hand, with their 





private jurisdictions, and the clergy on the 
other, with their far-reaching claims of ex- - 
emption from the ordinary process of the 
temporal tribunals. When Henry II passed 
away, the prodigal knight errant who suc- 
ceeded him, Richard I, impressed upon the 
nation, then marshaled in the ranks of the 
three estates, the necessity for concert of 
action against a central despotism capable 
of oppressing every class by the imposition 
of inordinate taxation. The hope that the 
accession of John would relieve that condi- 
tion was quickly disappointed. His needs 
proved as great as Richard’s, and the money 
he obtained was used for purposes that ap- 
pealed to no one but himself. The exces- 
sive exactions demanded both in money and 
service, coupled to the unpopular uses to 
which these were put, form the keynote of 
the whole reign; they form the background 
of MagnaCharta. When viewed in the light 
of the circumstances attending its execution, 
the fact clearly appears that while that great 
instrument was issued in the form of a royal 
grant, it was really a constitutional compact 
entered into by the royal authority on the 
one hand and the nation marshaled in the 
ranks of the three estates on the other. 
There is nothing in the provisions of the 
charter to recall obsolete distinctions of 
English and Norman blood; there is nothing 
to suggest differences of English and Nor- 
man law. The very absence of such pro- 
visions clearly shows that such distinctions 
had passed forever away. The winning of the 
Great Charter was the final consummation 
of the work of union, and this first great act 
of the united nation was not in the path 
of political experiment. The provisions of 
the charter embody no abstract theory of 
government; they consist simply of a sum- 
ming up of the traditional liberties of the 
English nation, with such modifications as 
those liberties had suffered through the re- 
sults of the Norman Conquest. The royal 
pretentions born of that event reached the 
limit of their growth when both Richard and 
John, accepting the imperialist theories of 
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Glanvill, held that the will of the prince was 
the law of the land. The reckless attempts 
made by John to enforce that theory finally 
brought about the armed conflict between 
the nation and the king. Upon the part of 
the nation it was claimed that the law of the 
land was not the will of the prince, but the 
immemorial laws of the English Kingdom, 
with such modifications and amendments 
as those laws had suffered in the process of 
Norman centralization. After the coming 
of the Conqueror, the Old-English system 
of customary law was generally appealed to 
as ‘‘the laws of good King Edward,”’ while 
the changes which it suffered through the 
result of the Conquest were generally de- 
scribed as the amendments made by King 
William. There is no attempt in the 
Charter to wipe out the irrevocable effects 
of the Conquest; the new system of central 
administration and the system of feudal 
tenures are both recognized as abiding ele- 
ments in the constitution. The effort is to 
fix the limits of innovation, to define the 
extent to which the centralizing and feudal- 
izing process to which the Conquest gave 
birth shall be permitted to abridge the im- 
memorial freedom in the time to come. 
Only in the light of such an historical pref- 
ace is it possible to expound the judicial 
clauses of the Great Charter in which its 
framers, after making provisions touching 
the character and appointment of judicial 
officers, announced a series of practical rules, 
both general and special, for the govern- 
ment of all courts in the administration of 
justice. First among those general rules 
stands the famous declaration that “‘no free- 
man shall be arrested or detained in prison, 
or deprived of his freehold, or outlawed, or 
banished, or in any way molested; and we 
will not set forth against him, nor send 
against him, unless by the lawful judgment 
of his peers and by the law of the land.”’ 
The technical student of English law ex- 
pounds the phrase per judicium parium, in 
the light of recent research, does not find 
in it a guarantee of trial by jury, which had 





not then come into existence. He finds 
that the phrase “‘the lawful judgment of his 
peers’’ was only intended to guarantee to 
the accused a trial by his ‘“equals.’’ That 
right was not originally a class privilege of 
the aristocracy but a right shared by all 
grades of freeholders; whatever their rank 
they could not be tried by their inferiors. 
In that respect English custom did not differ 
from the procedure prescribed by the feudal 
usage on the continent. In England the 
““peers’”’ of a crown tenant were his fellow 
crown tenants, who would normally deliver 
judgment in the Curia Regis; while the 
“peers’’ of a tenant of a mesne lord were the 
other freeholding tenants assembled in the 
court baron of the manor. A further illus- 
tration of the meanings conveyed by the 
word ‘“‘peers”’ to a medieval mind together 
with the nature of judicium parium may be 
drawn from that provision in John’s charter 
of April 10, 1201, which provides that 
“if a Christian bring a complaint against a 
Jew, let it be adjudged by his peers of the 
Jews.”” When the twin phrase per legem 
terre is interpreted by like standards it 
appears that originally it “simply required 
judicial proceedings, according to the nature 
of the case; the duel, ordeal, or compurga- 
tion, in criminal cases, the duel, witnesses, 
charters, or recognition in property cases.’”! 
The words appear at least twice in Glanvill, 
each time apparently in the technical sense. 
And yet it is equally clear that this older and 
technical signification of the phrase, per 
legem terre, was gradually forgotten as the 
term “law of the land” ripened into the. 
wider meaning expressed by it in the popu- 
lar speech of to-day. The wider meaning 
clearly appears in the statutes reaffirming, 
expanding, or explaining the Great Charter. 
The important series of such statutes passed 
in the reigns of Edward III and Richard II 
illustrate how the per legem terre of 1215 was 
read in the fourteenth century as equivalent 
to the wider phrase ‘‘ by due process of law.”’ 





1 Bigelow, ‘‘ History of Procedure,” 155n. 
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When we remember that, by that time, the 
jury system, grand and petit, had developed, 
it is not strange that the act of 1352, for 
example, after reciting the charter provision 
in question, insisted on the necessity of 
“indictment or presentment of good and 
lawful people of the same neighborhood 
where such deeds be done.” Evidently 
founding his exposition on these fourteenth 
century statutes Coke' makes “per legem 
terre”’ of the Charter equivalent to ‘‘ by due 
process of law,” and that again to “by in- 
dictment or presentment of good and lawful 
men.” Thus by a nunc pro tunc process of 
statutory interpretation Magna Charta was 
made to enshrine the jury system which did 
not exist at the time of its execution. A 
master of the subject has told us that “*The 
Framers of the Petition of Right read the 
same words (per legem terre) as a prohibition, 
not only of imprisonment ‘ without any 
cause showed’ but also of proceedings under 
martial law, thus interpreting the aims of 
King John’s opponents in the light of the 
misdeeds of King Charles, and applying to 
the rude system established by Henry of 
Anjou reforms more appropriate to the 
highly developed administration of the 
Tudors.’’? By such a process of statutory 
and popular interpretation the Charter pro- 
vision in question was widened until it be- 
came usual to read it as containing an 
original promise of trial by jury to all Eng- 
lishmen; as absolutely prohibiting arbitrary 
commitment; and as undertaking solemnly 
to dispense a full, free, speedy, and equal 
justice to all. To state the final outcome 
of such a method of interpretation in the 
words of Hallam: “It protected every in- 
dividual of the nation in the free enjoyment 
of his life, his liberty, and his property, un- 
less declared to be forfeited by the judg- 
ment of his peers or the law of the land.’’* 
Or, if we adopt the words of Creasy: ‘The 





1 Second Institute, p. 46. 
2 McKechnie, Magna Charta, p. 442. 
3 Middle Ages, IT, p. 448. 





ultimate effect of this charter was to give and 
guarantee full protection for person and 
property to every human being that breathes 
English ‘air.’ Such was the process of 
evolution through which came into being 
the popular and traditional construction 
of that clause in the Great Charter which, 
in the widest terms, is taken as a promise of 
law and liberty, and good government to 
every one; a promise upon which rests the 
supremacy of the law over the functionary 
which no one has ever attempted to trans- 
plant from the soil inhabited by Anglican 
peoples. 

When the English colonies in America were 
formed English law was made the basis of 
Colonial rights. In the famous charter 
granted by James I, in 1666, it was expressly 
provided ‘‘that all and every the persons, 
being our subjects which shall go and inhabit 
within the said colony and plantation, and 
every their children and posterity, which 
shall happen to be born within the limits 
thereof, shall have and enjoy all liberties, 
franchises, and immunities of free denizens 
and natural subjects within any of our other 
dominions, to all intents and purposes as if 
they had been abiding and born within this 
our realm of England, or in any other of our 
dominions.” ? When the tie which bound 
the colonies to the mother country was 
severed they rapidly developed into a group 
of independent commonwealths in which 
each individual member was, in its organic 
structure, a substantial reproduction of the 
English kingdom. The foundation of the 
entire fabric was English law; the provisions 
of the Great Charter became the substruc- 
ture of every state constitution. When 
the first ten amendments were added as a 
Bill of Rights to our federal constitution, in 
the fifth was embodied the traditional con- 
struction of that part of the Great Charter 
which guarantees the supremacy of the law, 
or, aS we usually express it, due process of 


1 Eng. Const., p. 151. 
? Charters and Consts., part ii, p. 1891. 
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law. In a line of cases extending from 
United States v. Peters, 5 Cranch 115, the 
Supreme Court has given a most elaborate 
exposition of the doctrine which declares 
that here, as in the mother country, every 
official, of the United 
States down to a tax collector, is under the 


from the President 


out legal justification as any other citizen; | 


and that the legality of any such act when 
assailed may be tested in the ordinary tri- 
bunals under the law of the land. The most 
notable, however, of all of these cases is that 
of United States v. Lee, 106 U.S. p. 169, in 
which Mr. .Justice Miller, - 
judgment the greatest expounder of the 


in my humble 


Constitution since Chief Justice Marshall, — 
in speaking for the Court said: “In such 
cases there is no safety for the citizen, except 
in the protection of the judicial tribunals, 
for rights which have been 
officers of the government professing to act 
in its name. . . . What is that right as es- 
tablished by the verdict of the jury in this 
case? It is the right to the possession of the 
homestead of plaintiff. A right to recover 
that which has been taken from him by 
force and violence, and detained by the 
strong hand. This right being clearly es- 
tablished, we are told that the court can 
proceed no further because it appears that 
certain military officers, acting under the 
orders of the President, have 
estate and converted one part of it into a 
military fort and another into a cemetery. 
It is not pretended, as the case now stands, 
that the President had any lawful authority 
to do this, or that the legislative body cculd 
give him any such authority except upon 
payment of just compensation. The de- 
fense stands here solely upon the absolute 
immunity from judicial inquiry of every one 
who asserts authority from the executive 
branch of the government, however clear it 
may be made that the executive possessed 
no such power. Not only no such power is 
given, but it is absolutely prohibited, both to 
the executive and the legislative, to deprive 


invaded by 


seized this 





| the 
same responsibility for every act done with- | 





any one of life, liberty, or property without 
due process of law, or to take private prop- 
erty without just compensation. ... No 
man in this country is so high that he is 
above the law. No officer of the law may 
set that law at defiance with impunity. All 
of the from the 
highest to the lowest, are creatures of the 
It is the only 
supreme power in our system of government, 


officers government, 


law, and are bound to obey it. 


and every man who by accepting office par- 
ticipates in its functions is only the more 
strongly bound to submit to that suprem- 
acy, and to observe the limitations which it 
imposes upon the exercise of the authority 
which it gives.’’ I can not doubt that these 
golden sentences, whose lightest words are 
weighty, will stand forth for all time as the 
profoundest expression ever made of the 
basic principle of the supremacy of the law 
peculiar to lands inhabited by Anglican 
peoples. When we consider that the sub- 
ject-matter of the suit in question was the 
ancestral estate of the vanquished chief of 
a fallen cause, an estate which for years had 
been held by the government of the victors 
as a resting-place for its dead, it is impossible 
to over estimate the moral grandeur of the 
judgment which gave it back with the ashes 
of the dead because, in the midst of civil war, 
it had not been taken away according to the 
law of the land. Is it going too far to say 
that the five who joined in that judgment — 
Miller, Field, Harlan, Matthews, and Blatch- 
ford — are entitled to be ranked among the 
ideal jurists of the world? The four who 
dissented from that judgment recorded, in 
clear and emphatic terms, their willingness 
to establish here the principle of the droit 
administratif as it exists in the continental 
nations. As stated heretofore, the essence 
of that administrative law is the right of the 
official, when the legality of his act is chal- 
lenged in a civil tribunal under the ordinary 
law of the land, to deny its jurisdiction upon 
the ground that the validity of such acts can 
not be tested in that manner. In the case 
in question the Attorney-General made that 
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special plea in a suggestion, “‘respectfully 
insisting that the court has no jurisdiction 
of the subject in controversy,” and the 
minority held that ‘‘the court having no 
authority to proceed with the suit, the 
judgment afterwards rendered for the plain- 
tiff was erroneous.”’ Let us not exaggerate 


the apparent danger that existed when we 
remember that the alien principle set up by 
the minority failed to triumph by only a 





single vote. If that vote had been forth- 
coming and a contrary doctrine had been ° 
announced in that particular case it would 
have lived only for a moment. Such an 
exotic, so contrary to the spirit of our in- 
stitutions, could never have taken root in a 
land dominated by Anglican law whose basic 
principles have been slowly maturing dur- 
ing a period of a thousand years. 


WasuIncTon, D.C., June, 1906. 
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A PHILADELPHIA LAWYER IN THE LONDON COURTS 


IN THREE PARTS, ILLUSTRATED BY THE AUTHOR 


By Tuomas LEAMING 


PART II 
Court Notes 


A jury trial strikes one as more cut and 
dried in an English than in an American 
court. Apparently so much has transpired 
beforehand in the exchange of copies of 
documents and is known to opposing counsel, 
solicitors, and judge, that the element of 
surprise is largely eliminated. If all litigants 
were honest and law were an exact science, 
this might conduce to a deliberate con- 
sideration of the questions involved, but 
what American advocate, having experienced 
the effect of confronting a disingenous 
plaintiff or defendant with his own forgotten 
letter, utterly at variance with his previous 
testimony, would be prepared to say justice 
would have been advanced if he had been 
apprised of the fact that the letter would be 
produced and thus have had a chance to 
regulate his testimony accordingly? And 
what American lawyer would not feel that 
half the fun of life were gone? 

During the examination of witnesses, not- 
withstanding rapidity of articulation, the 
American ear is struck by the great deliber- 
ation and long intervals between questions, 
affording too much time for reflection — 
especially to a dishonest witness under 
cross-examination — and by a certain lack 
of snap. This impression may be due to 
difference in national temperament and the 
examination may even seem rapid to an 
English witness. A kind of confidence in 
the veracity of witnesses appears to per- 
vade the court and they are indeed, as a rule, 
uncommonly frank, but perhaps the chief 
cause of the hesitancy is the fact that the 
examiner has obtained his information at 
second hand, from his client the solicitor, or 
his junior or devil, and has to feel his way. 

English barristers do not know their 





cases as well as American lawyers, for they 
have not conducted the preliminaries, nor 
become acquainted with and advised the 
parties they are to represent —in other 
words, they have not ‘‘grown up with” 
the case, which is more like an abstract 
proposition placed in their hands to be ad- 
vocated shortly before trial. It is not 
unusual to see, when some unexpected sit- 
uation arises during trial, evidence of a want 
of thorough familiarity with the whole 
surrounding circumstances, requiring in- 
stant reference to the solicitor. 

The judge takes more hand in the trial 
than in most American courts—a thing 
much to be commended, which is increas- 
ing on this side of the water. An Ameri- 
can lawyer will say: ‘‘I tried a case before 
Judge So and So.’’— An English barrister 
says: “I conducted a case which Lord So 
and So tried.” He decidedly restrains 
counsel, often examines the witnesses, and 
his influence is quite openly exerted to guide 
the jury and cause them to avoid absurd- 
ities and extremes. Yet the crucial ques- 
tions of fact really to be determined — of 
which there are usually but one or two — 
are left absolutely to the jury’s unfettered 
decision. 

Objections to questions by opposing 
counsel, which cut so large a figure in an 
American trial, are rarely made. One is 
told that the barristers know the rules of 
evidence too well to ask improper questions, 
and have too much respect for the court 
to hazard a rebuke. This is a very pretty 
explanation but hardly satisfactory. Ob- 
servation of many trials rather conveys the 
impression, first that great laxity prevails 
as to what is a proper question; and second, 
that the party aggrieved by an objection- 
able one prefers to rely upon the reaction in 
his favor produced in the judge’s mind which 
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will be reflected in the weight of his influence 
when it comes to be cast with the jury. 

That this laxity prevails, the least ob- 
servation will show. Leading questions 
upon direct examination pass unnoticed, 
which in America would bring a storm of 
objection, and even hearsay evidence is not 
unknown. The absence of the element of 
surprise in trials, already alluded to, may 
make those concerned more tolerant of 
counsel leading in a story all know before- 
hand. The occasional element of hearsay is 
more difficult to explain unless, indeed, the 
French view gains in England, which justifies 
the admission of hearsay upon the ground 
that in the most important questions in 
life — for example, the reputation of a man 
whom one contemplates trusting, or of a 
woman one thinks of marrying — men act 
exclusively upon hearsay, and never upon 
direct evidence. But, of course, the law of 
evidence in these respects remains unchanged 
in England. 

Upon careful observation, the real cause 
of this tolerance will be found to be a reli- 
ance on the great influence of the judge to 
guide the jury, so as to eliminate from their 
minds the effect of evidence wrongly pro- 
duced. 

In England, mistress of the seas, with 
much the largest merchant marine in the 


_world, and with an insular population 


mostly living in close touch with the sea, 
one finds, as might be expected, the best 
admiralty courts and bar in the world, 
They are situated on the west, or Chancery, 
side of the Law Courts Building. The pre- 
siding judge is assisted by two Trinity 
Masters — old sea-captains in full gilt but- 
toned uniforms. They sit at the judge’s 
right, having each a small table with charts 
spread upon it, and advise his Lordship upon 
technicalities. Over the heads of the trio 
a large gilt anchor adorns the wall and indi- 
cates the subject of the deliberations. 

The chart used by counsel in examining 
witnesses is pinned to a sloping table in the 
midst of the barristers’ benches and facing 





the Court. In collision cases they employ 
small models of steamers and sailing vessels 
as well as arrows to indicate winds and 
tides, all of which may be placed, veered 
and shifted as the trial progresses by means 
of thumb pins projecting beneath and 
capable of being pressed into the chart and 
table. The admiralty trials are beauti- 
fully conducted and great familiarity with 
sea affairs is displayed by the participants. 

Models are very much used in all English 
Courts. In land condemnation, nuisance- 
injunction, and accident cases one fre- 
quently sees elaborate models reproducing 
the locus in quo; while in actions concern- 
ing floods or other occurrences affecting con- 
siderable areas, models many square feet 
in size reproducing the whole locality are 
employed. 

The Chief Justice sits at nisi prius trials 
more often than upon appeal. It seems odd, 
during the trial of an action for damages 
caused by a flood due to the alleged im- 
proper construction of a bridge, to see the 
Lord Chief Justice of England reaching far 
down with a long white, lath-like stick into 
the solicitor’s well to point out some 
features of a model while interrogating a 
witness, and afterward charging the jury, 
stick in hand. It is still more strange to 
hear a judge, whose name is known the 
world over, gravely charging a jury as to the 
value, as evidence of identity, of a wart un- 
der the tail of a coster monger’s donkey, the 
ownership of which is in dispute. Yet, like 
every feature of an English court, it is 
eminently practical and free from form or 
affectation. 

The highly paid judges of the High Court 
sit in the smallest case —the idea seems 
to be, that if a man desires to assert his 
rights, however insignificant, it is the duty 
of the Government to afford him the oppor- 
tunity. In the Divisional Court (an appeal 
Court of limited jurisdiction) the Lord 
Chief Justice of England and two famous 
colleagues may be found hearing an appeal 
the day after the trials just mentioned, in a 
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case involving nominally £22.11.6, pay- 
ment on account having reduced the actual 
amount in controversy to £2.11.6, and, as 
the salaries of the occupants of the Bench 
were not less than £20,000 a year — to say 
nothing of those of the Court attendants, 
and the barristers’ and solicitors’ fees on 
both sides —the economy of such an employ- 
ment of human effort is not apparent. 
Someone, however, thought his rights had 
been invaded, which justified the waste, 
while the costs furnished a small stake upon 
the result. 


APPEAL CouRTS 


In the two Courts of Appeal — the last 
resort except for occasional cases which 
reach the House of Lords and Colonial 
appeals which go to the Privy Council — 
the best work is to be seen. Here, indeed, 
is the most perfectly working tribunal for 
the adjustment of conflicting rights which 
the wit of man in any age has devised. 

The Lord Chancellor, the Chief Justice, 
or the Master of the Rolls presides and two 
associate Lord Justices compose the court. 

Printed briefs are not used—the ad- 
vantage of which omission is not apparent. 
There is no bill of exceptions and the ap- 
peal is in name, as well as in fact, an appli- 
cation for judgment precisely the reverse 
of that rendered below or, in the alternative, 
for a new trial, and everything which has 
transpired is open to review. 

Three barristers on a side are usual here — 
the leader, junior, and devil — together with 
the solicitors. 

The leader for the appellant opens, stat- 
ing the case with great particularity. He 
reads from the evidence, documents, and 
charge to the jury at much length, as (for 
no discoverable reason, but probably due 
to ancient custom and lack of enterprise) 
the material is all in manuscript, often il- 
legible and with occasional errors in the 
copies of the court and respective counsel. 
This is tedious and prosy. The American 





auditor gets an unfavorable impression at 
this early stage of the argument, to be, how- 
ever, later dispelled. 

During this irksome opening, the court 
has been getting a grasp of the case, which 
becomes apparent when the argumentative 
stage is reached. For then there ensues 
a good tempered, courteous, informal debate 
between several gentlemen, consisting of 
the court and opposing counsel. There is 
no ‘‘orating’’ and no declamation. The posi- 
tions of the opponents are stated rapidly 
and smoothly. Each is taken up by one or 
more members of the court, as enunciated, 
and distinct intimation given whether the 
court agrees with the speaker, in which case 
he may pass on; or deferential dissent warns 
him to strengthen his position, but a frank 
expression of doubt may be accompanied by 
a friendly invitation to the other side to 
contribute suggestions. 

At the conclusion judgment is rendered 
orally in nine cases out of ten by the presid- 
ing Lord Justice, as the last speaker resumes 
his seat. Then follow the opinions of the 


associate Lord Justices concurring or dis- . 


senting, all expressed with the utmost 
frankness and spontaneity. These are 
taken down stenographically and after 
revision, sometimes by the judge himself, find 
their way into the books to become author- 
ities. Occasionally a ‘“‘considered judg- 
ment”’ is reserved to be delivered within 
two or three days. 

The contrast presented by these methods 
(for the system is not essentially different) 
to the average American appeal is very 
great. Here only the ablest men can know 
by a kind of intuition upon what points 
their cases will turn, and one often hears a 
more or less stereotyped speech delivered to 
a court sitting like silent images, without 
the slightest intimation to the speaker 
whether he is wasting effort upon conceded 
points, or slighting those upon which he 
may discover by the written opinion — de- 
livered months afterward — he has won or 
lost. 
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Sometimes these friendly debates in an 
English Court of Appeal are witty, and 
they are often rather amusing. In a case 
recently argued, the defendant appealed 
from a judgment for £300 against him for 
wrongfully evicting plaintiff and putting 
his sick wife and furniture out upon the 








to the effect that the control of the language 
used was a matter of discretion for the court 
below and could not be examined by the 
Appellate Court. Both of the associate 
Lord Justices concurred, but one proceeded 
to give quite different reasons, with the 
preliminary words: ‘‘Speaking only for 


A JURY TRIAL 


sidewalk in the rain. There was not much 
to be said in his favor upon the merits of his 
act, but his counsel argued that plaintiff’s 
advocate had used inflammatory language in 
his speech to the jury. 

The judgment was immediately affirmed, 
the Lord Chancellor delivering an opinion 





myself, but not for his Lordship,” and with 
a slight inclination of the head towards the 
Lord Chancellor, he said he was for affirm- 
ing for an entirely different reason — not 
because he could not examine the language 
used below, but rather because he had done 
so. He then proceeded to rehearse the 
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brutal conduct of the defendant, and wound 
up by declaring: “If it had been my sick 
wife and my furniture which had been set 
out in the rain under the circumstances 
described, I do not think the English vo- 
cabulary contains the language I should 
wish my counsel to use in addressing the 
jury.” This was received, as is not un- 
common in England, but unheard of in 
America, with frequent laughter and even 
subdued applause, and the London Times, 
in its regular legal column the next day, re- 
ported the opinions, indicating the “laugh- 
ter’ and “loud laughter’ in brackets. 
The opinions in the books, after being toned 
down by the reporter, often bear but faint 
resemblance to the actual utterances. 

In the House of Lords appeals are equally 
informal and colloquial, which impression is 
heightened by the absence of wigs and 
gowns, so far as the Bench is concerned, 
and by the very casual manner in which the 
half-dozen gentlemen composing the court 
are seated. 

The House itself is a large, oblong cham- 
ber with steep tiers of seats upholstered in 
red leather which rise high up the side walls 
and upon which the peers sit when legislat- 
ing, but which are, of course, now empty. 
At the far end is an unoccupied throne, while 
at the near end, raised above the floor, is a 
kind of box from which counsel address the 
court. It is much like the rear platform of 
one of our street-cars. The counsel, of 
course, are in wig and gown, and if K. C.’s, 
in full bottomed wigs, but one may occasion- 
ally see a litigant actually arguing his own 
case in propria persona. On either side of 
the counsel’s box is a very narrow standing 
place for reporters and the public. 

The Court, consisting of the Lord Chan- 
cellor and perhaps of five judges, in ordi- 
nary clothing, do not sit in a row nor be- 
hind any bench or table; on the contrary, 
while the presiding Lord Chancellor does 
sit vis-a-vis to the counsel box, the others 
sit where they please — sometimes on the 
front row of benches and sometimes on one 





of the higher tiers, perhaps with a foot 
propped up upon the bench in front and 
their thumbs hitched to the armholes of 
their waistcoats and necessarily with their 
sides to the speakers. 

They often have portable tables in front of 
them piled with books and papers. During 
the course of an argument they constantly 
debate with each other across the House, or 
walk over to one of their colleagues with 
some document or a book and talk of the case 
audibly and perfectly freely. 

One may hear one of them, in a salt and 
pepper suit, call across the floor to an- 
other who has interrupted a_ barrister’s 
argument, ‘“‘I say, can’t you give the man a 
chance to say what he’s got to say?” 

These little circumstances show that 
judges and counsel in the Appellate Courts 
of England behave as natural men without 
the slightest restraint, formality, or self- 
consciousness. Arguments are delivered 
with surprising rapidity of utterance, in a 
conversational tone, and with a crispness of 
articulation altogether delightful to the ear. 
The drawling style of speech sometimes 
heard on the stage as typical of a certain 
kind of Englishman seems to have disap- 
peared in real life — it certainly is not to be 
found in the Courts. An American steno- 
grapher reporting an English case, would 
have to increase his accustomed speed at 
least one-third. 


MASTERS 


The numerous motions and interlocutory 
applications supported by affidavits and 
urged by argument, which consume so much 
of an American Court’s time, are disposed 
of in England by Masters, who are competent 
barristers paid handsome salaries. 

At a certain hour the Master takes his 
seat at a desk with a printed list of ‘‘ Appli- 
cations without counsel” or ‘ Applications 
with counsel’? and nods to the uniformed 
officer at the door who admits the solicitors 
and barristers, according to which list may 
be first, one case at a time. , 
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They stand before the Master with a shelf 
upon which to rest books or papers while 
one side states its demand and the other its 
objection in the briefest and most direct 
manner. The Master’s immediate oral de- 
cision, accompanied by imposition of the 
costs and a few scratches of his pen on the 
back of the summons, indicate to the officer 
the opening of the door to admit the next 
case. 

By actual count, twenty-seven cases may 
thus be disposed of in one hour and thirty- 
two minutes — an average of a little more 
than three minutes each. Of course there 
is a right of appeal, which, however, is rarely 
exercised. 

As the door opens two solicitors hurry in. 
There are no salutations nor introductory 
remarks but the business proceeds abruptly: 

Plaintiff's solicitor: ‘‘Master, we claim 
£50 judgment for rent.” 

Master to defendant’s -solicitor: ‘‘Do you 
admit the amount?”’ 

Defendant’s solicitor: ‘‘ Yes, but we claim 
a set-off.”’ 

Master: (Endorsing a few words on the 
summons.) ‘‘Judgment for rent £50 with 
stay of execution until counter-claim is 
tried.” 

Defendant’s solicitor: “If you please, 
Master.”’ 

This expression is the universal vernacu- 
lar with which the defeated party accepts 
the judgment of a master or judge in all 
courts. The expression is not an interroga- 
tion but is equivalent to ‘‘as you please.” 

Out they go and the next enter; here the 
defendant asks for delay, and gets seven 
days which is endorsed on the summons 
and requires a minute. 

Then comes an application under Order 
XIV for judgment for £1000. Defendant 
requests four days’ delay. 

Master: ‘‘ What is the defence?”’ 

Defendant's solicitor: ‘‘Master, I don’t 
know — a recent agreement has been made 
between the parties which I have not yet 
seen.”’ . 





Master: “I'll give you the four days, but 
you must pay the costs of the adjournment; 
thirteen shillings and four pence.’ 

Defendant’s solicitor: “If you please, 
Master.” 

The next is a summons for judgment. As 
this is denied, the parties agree to try it be- 
fore the Master on the following Thursday 
without a jury. 

Then follows a summons by defendant 
upon plaintiff for particulars of goods sold 
and delivered. Both parties are dealers in 
Japanese bulbs, and the sale was made sub- 
ject to arrival in England safe and sound. 
They are apt to arrive rotten. Defendant 
demands particulars of plaintiff as to who 
were his customers, etc. Plaintiff objects 
to disclosing his business. 

The written summons containing the re- 
quest for particulars is gone over rapidly 
by the Master, who strikes out with his pen 
such parts of the request as, in his opinion, 
ought not to have been demanded because 
they pry into the plaintiff’s private affairs, 
and he signs the order, at the bottom, in an 
abbreviated form, imposing the costs of 
the summons upon the plaintiff. This 
means that the plaintiff is obliged to fur- 
nish the defendant in so many days with all 
the particulars which the Master did not 
strike out, and must pay to the defendant 
the costs of the applications. 

A moment is consumed in giving judg- 
ment in an uncontested case for £1,800 with 
costs of £8.16.0. 

Then comes a breach of promise case. 
Defendant asks for an order upon plaintiff 
for a statement of claim and discovery of 
correspondence which is ordered. Defend- 
ant wants to try in London as most of the 
witnesses are there,- but plaintiff wishes to 
try in Manchester where the parties live. 
The Mastér thinks it is easier to bring two 
people up from Manchester than a dozen 
down from London. 

The next is a ‘‘summons for directions: ’’ 

Master: ‘‘Statement of claim in 10 days? ”’ 

Plaintiff's solicitor: ‘‘ Yes, Master ”’ 
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Master: ‘‘ Defence in 10 days?” 
Defendant’s solicitor: ‘‘ Yes, Master.” 
Master: ‘‘No counter claim?”’ 
Defendant’s solicitor: ‘‘No, master.’ 
Master: ‘‘ Documents?” 

Both solicitors: ‘‘ Large number.’ 

Master: “ All parties in London?” 

Both solicitors: ‘‘ Yes.”’ 

Master: ‘‘ Any question of law?”’ 

Both solicitors: ‘‘ No.” 

Master: ‘‘Next case.’’ And he at once 
endorses a few words on the bottom of the 
summons. 

Then a defendant appears in person: 

Master: ‘‘Do you owe the £26?” 

Defendant: “Ves. ae.” 

Plaintiff's solicitor: ‘‘We judg- 
ment for £21 because this morning he paid 
£5 on account, and he agrees to pay £3 a 
week, so that we will not issue execution, if 


’ 


’ 


want 


he does this.” 

Master: “VUll give judgment generally 
for £21, but you write defendant a letter 
stating that you will not issue execution 
as you have just stated.” 

Another defendant appears in person: 

Defendant: ‘*‘ I’ve got no defence, all I want 
is time.” 

Plaintiff's solicitor: ‘“‘We'll do nothing 
until Monday as we think he means to pay.”’ 

Master: “All right, it is understood you 
will do nothing until Monday.” 
of practices before these 


The details 





Masters would be beyond the scope of the | 


present writing,-suffice it to say that rules 
have been promulgated from time to time, 
and are constantly being improved upon, 
having for their object the simplification of 


procedure, the rapid dispatch of business, | 


and the settling of all minor questions prior 
to a case reaching Court for actual trial, 
Thus, ‘‘Order XIV” above referred to, en- 
ables a master to enter judgment when the 
defence averred, even if true, would not be 
effectual, or when the defence is obviously 
frivolous; although of course the rights of 
the plaintiff are preserved by the privilege 
of appeal, the judgment, meantime, bind- 
ing his property. Again the ‘‘summons 
for directions,” universally called ‘‘‘ The 
omnibus summons,” is for the purpose of hav- 
ing the master give general directions in 
advance as to how the parties shall proceed 
and the intervals of time to be allowed for 
exchange of copies of documents, taking 
foreign testimony and what not. 

One of the cleverest contrivances in the 
“tender of damages in tort without admit- 
ting liability.” A defendant may tender, 
say, £500. If plaintiff does not accept it, 
the trial ensues, the jury, of course, being 
in ignorance of the tender. If the judg- 
ment be for defendant, or for more than the 
tender, that is the end of the matter. But 
if the judgment be for less than the tender 
then a large deduction as costs is made 
from the judgment and inures to the defend- 
ant’s benefit. This has enormously re- 
duced the volume of tort trials and has also 
curbed the often wildly extravagant de- 
mands and unjust results in such actions 
generally recognized as an evil difficult to 
deal with. 

In short, the system of Masters in England 
works admirably. 


Norte. — Lack of space necessitates reserving for 
the next issue the matter of costs, fees, and busi- 
ness, the cohesion of the profession and some 
general remarks by the author. — Epiror. 
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SOME QUESTIONS OF LEGAL ETHICS SUGGESTED BY 
THE LIFE AND CAREER OF LORD CHANCELLOR 
BACON, VISCOUNT ST. “ALBANS 


By Ricuarp L. ASHURST 


HE name of Francis Bacon, Baron 

Verulam, Viscount St. Albans, and 
Lord Chancellor of England, is illustrious in 
Science, Literature, and Philosophy. In 
his own time and the next ensuing genera- 
tion, it acquired, owing to his principal 
scientific works having been published in 
Latin as well as English, even greater re- 
nown on the continent of Europe than in 
England. In his own country, owing to 
his conviction of the disgraceful offense of 
receiving fees from suitors while upon the 
wool-sack as Lord Chancellor, his sun went 
down in darkness; while abroad, where the 
doings of the English courts were little 
known, his honor and celebrity, based on 
the splendid products of his brain, pub- 
lished in the language of learning, continued 


to flourish and shine with increasing luster 


despite the dark clouds which shadowed 
his reputation in England. 

For many years after his decease, in 1626, 
no attempt was made in English-speaking 
countries to redeem his reputation or re- 
habilitate his character, but people were 
satisfied to speak of him in the language of 
the poet as ‘“‘the wisest, greatest, meanest 
of mankind.’’ Within the last half of the 
19th century, however, carried away by the 
brilliancy of his achievements in Science 
and Philosophy, a school of writers has 
been developed, who, unwilling to see any- 
thing blamable in the character or conduct 
of a personage whose gigantic intellect 
they so rightly revere and admire, have 
undertaken to minimize and explain away 
Francis Bacon’s misdoings, so that he has 
recently been presented to us as a man of 
lofty principles, as well as a mighty genius; 
as one whose essential purposes were right 
and good, and whose ill deeds are to be ac- 
counted for, as due to his lack of attention 





to the smaller matters of law and justice 
while his head was absorbed in lofty specu- 
lation, and to his indulgence and affection 
for his friends and servants. While such a 
spirit of charitable judgment is to be in 
some respects commended, it is attended 
with this danger, particularly when it is a 
man of conspicuous greatness whose tran- 
scendent abilities have won him a distin- 
guished position in history, whose character 
is discussed; that to minimize and excuse 
his misdeeds, which from his eminence can- 
not be forgotten, tends to obscure the moral 
judgment and blind or mislead us as to 
ethical principles when the example set by 
the great man of the past is on the wrong 
side. It becomes therefore necessary that 
from time to time some one should under- 
take the invidious duty of again showing 
that the feet of the great image, or perhaps 
even higher parts of the splendid figure, 
are of clay, and of warning his companions 
in life’s journey not to be so misled by the 
glamor of splendid talents and great achieve- 
ment as to overlook essential defects in 
character and conduct, where truth and jus- 
tice have been lacking or disregarded. 

In Francis Bacon’s case it is especially 
the duty of a lawyer to perform this task, 
since it was in the practice of our profession, 
first at the Bar and afterwards on the wool- 
sack, that he left behind him so distressing 
a record of misdoing, that no brilliancy of 
achievement in Literature, Science, or Phil- 
osophy can obliterate its darkness. 

Francis Bacon,son of Sir Nicholas Bacon, 
Lord Keeper in the early days of Queen 
Elizabeth, was born, in 1561, graduated 
from Cambridge about 1576 and being in 
feeble health was sent in the suite of his 
father’s friend, Sir Amyas Paulet, when he 
was Ambassador to France. The change 





504 THE GREEN BAG 





of climate reéstablished the lad’s health, 
but when his father’s death called him home 
in 1579, he found himself very narrowly 
provided for, as Sir Nicholas had died with- 
out a will, so that he was dependent on his 
older brother Antony, who, however, treated 
him with uniform kindness. His uncle, 
Lord Burleigh, and his cousin, Robert 
Cecil, afterward Earl of Salisbury, were not 
specially kind or helpful to Francis Bacon 
in his younger days, and the Queen, al- 
though personally kind and pleasant to 
him as the son of an old friend, showed little 
disposition to advance him. He had at- 
tached himself, however, to Robert Dever- 
eux, Earl of Essex, then the Queen’s great 
favorite, so that he was reckoned among the 
Earl’s friends and followers. When Francis 
Bacon was about thirty and an almost 
briefless barrister, the Queen having re- 
fused a petition Essex had strongly urged 
on Bacon’s behalf for the position of Solic- 
itor General, Essex determined that if his 
influence, as he wrote his friend, could not 
give him a start in life, his own generosity 
should, and in 1592 he enfeoffed Francis 
Bacon with a valuable freehold estate on 
the Thames, near Twickenham Ferry. 
Whether it was or not the estate afterwards 
celebrated as Twickenham is_ uncertain, 
but it was a very valuable gift and gave 
Bacon a standing and position in the country 
as a landed proprietor which he had pre- 
viously lacked. He subsequently sold this 
estate for £1800, a very considerable sum 
in those days and which may be fairly re- 
garded as equivalent to between $30,000 
and $40,000 at this day. After this start 
in life Bacon began to prosper. He was 
made Queen’s Counsel, not a mere name in 
those days, but a position bringing with it 
a varying share of Crown business. 


Essex was selected in 1598 to reéstablish 
Royal authority in Ireland. He undertook 
this, against the advice of Bacon, was unsuc- 
cessful and was summoned home and coldly 
received by the Queen. Discouraged and 
irritated by the Queen’s neglect and her 





adherence to Cecil’s views, Essex then un- 
dertook with the aid of his close friend, the 
Earl of Southampton, the insensate march 
through London at the head of a body of 
armed followers, with the alleged purpose of 
delivering the Queen from the influence of 
Cecil. This enterprise was a complete fail- 
ure, and pitiably collapsed. The Earls re- 
turned to Essex’s house having accomplished 
nothing, and their followers dispersed or 
surrendered. The Earls after some delay 
were sent to the Tower and proceedings for 
treason commenced against them. Bacon, 
of course, had nothing to do with Essex’s 
foolish demonstration, and it may be granted 
to his friends, that his conduct up to this 
time had been entirely consistent with 
friendship; but from this point the ques- 
tion arises as to Bacon’s conduct toward 
Essex, which has given rise to so much 
controversy and which seems still unsettled. 
As above mentioned Francis Bacon was at 
this time Queen’s Counsel, but not yet Sol- 
icitor or Attorney General, although he 
earnestly aspired toward those offices, both 
of which he in turn filled in the succeeding 
reign. As Queen’s Counsel he was _ in- 
structed, probably through his cousin Cecil’s 
influence, to take an active part, in the 
preparation of the case against the Earls of 
Essex and Southampton and their followers, 
and in conducting their ultimate trial for 
high treason. Counsel’s duty in those 
days seems to have included the investiga- 
tion of the facts, and examination of wit- 
nesses before trial; the examination and 
study of documents, and various matters 
now belonging to a French juge d’tnstruc- 
tion and in England to attorneys or police 
authorities. Bacon undertook this duty, 
perhaps with reluctance and hesitation, but 
still he undertook it, and once entered fairly 
upon it conducted the prosecution with 
such skill and vigor that he obtained the 
conviction of his friend Essex by the House 
of Lords, of high treason, and ultimately 
brought him to the scaffold. Southamp- 
ton, more fortunate, although likewise con- 
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victed, escaped death by reason of the 
Queen’s illness and death, and was released 
upon James I’s accession. There is no real 
controversy about the outward and external 
facts. Bacon’s own letters and speeches 
furnish all of the facts needed for our judg- 
ment, except the revelation of what were 
his real motives and feelings, which we can 
only judge of by reasoning and conjecture. 
Bacon undertook to defend himself against 
his critics at the time, who were many, by 
the argument, that whatever loyalty he 
owed Essex by reason of his grant of the 
Twickenham estate was subordinate to the 
allegiance he owed his sovereign, and that 
he had so told his benefactor at the time of 
the acceptance of the gift. The highly 
technical’.and artificial character of this 
defence, which is elaborately set forth in 
Francis Bacon’s celebrated letter to the 
Earl of Devonshire, at once strikes the 
modern mind. The charge against him 
was not that he wisely refrained from em- 
barking in Essex’s doubtful and rash pro- 
ceeding; for this no one blamed him, but 
that he accepted the professional task of 
proceeding criminally against him who had 
founded his fortunes, and so energetically 
pushed the prosecution as to bring his 
benefactor to the scaffold. Bacon was not 
at that time either Attorney or Solicitor 
General, and might have escaped the un- 
happy situation by refusing to take charge 
of the matter, or, if necessary, resigning his 
position as Queen’s Counsel. It may be 
that this would have blighted his legal 
career, and such resignation or withdrawal 
would pretty certainly have irritated the 
Queen against him; but we find in the next 
reign Sir Henry Yelverton, when it became 
apparently his duty as Solicitor General to 
prosecute the Earl of Somerset for murder, 
resigning his office rather than so proceed 
against one from whom he had received 
considerable favor and patronage; and 
Yelverton’s disinterested course won unani- 
mous plaudits at the time, and did not pre- 
vent his ultimate professional success. 





Bacon in his letter to the Earl of Devon- 
shire, further explained that he had, so- 
long as there was possibility of success, 
endeavored to prevent the prosecution of 
Essex for treason, and to soften the Queen’s 
heart towards him; but admitted that when 
he found it impossible to check the matter, 
he had proceeded with his best vigor and skill 
to attain success in the proceeding. 

It would therefore seem on his own show- 
ing that Bacon did not claim to justify his 
course on the strong, stern, Roman ground 
of duty to the State; for on this ground he 
would have been reprehensible in the early 
attempts he alleges he made to have the 
prosecution stifled. The idea of a possible 
withdrawal or resignation is not alluded to 
in this letter to the Earl of Devonshire or 
elsewhere in Bacon’s correspondence, and 
seems never to have occurred to him. Ingrati- 
tude is an offence of so hateful a nature as to 
necessarily estrange the guilty party from 
our sympathies, but on the other hand it 
may, and not infrequently does happen 
that a lawyer, as well as any other man, 
may be placed in a position of conflicting 
obligations, where he must either be seem- 
ingly ungrateful or ignore other and yet 
higher duties. Thus it may sometimes 
happen, in the complicated drama of life, 
that the course of action adopted by a man 
at certain junctures may be accounted for 
as proceeding from either the highest or the 
lowest motives. Bacon is entitled there- 
fore to a fair examination of the whole 
question even if his own reasons given in 
justification of his conduct do not strike us 
as forcible. Any peril to the State from 
Essex, if any had ever existed, had passed 
away. His power had arisen more from 
his influence with the Queen than from 
any other source, and there was no scarcity 
of lawyers, competent and ready to take 
up the prosecution had Bacon withdrawn. 
But the general ethical question is not so 
easy of decision; the easiest path, even 
when one of self-sacrifice, is not always the 
path of duty. There may be and are some- 
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times cases when personal abnegation may 
be the course dictated by timidity and not 
by honor. There are cases where the call 
to the public officer, or even the private 
advocate, cannot be disregarded or avoided 
without the obligation. In 
some cases for instance, manifest wrong- 


forsaking of 


doers may be so entrenched in power by 
wealth and influence or by the support of 
Public Opinion, that it may be difficult to 
find competent lawyers 
the courage and capacity to assail them 
successfully ; in such case it may be the duty 
of the conscientious lawyer, and specially 
of the upright public officer, to stifle his 


possessing both 


private feelings and even if his heart bleeds 
to proceed against his friend, and firmly, 
calmly, and judicially to enforce the claims 
of Justice. On the other hand a yet mcre 
difficult case where an excited 
public clamor, from a community inflamed 
by a reckless and sensational press, de- 
mands the condemnation of innocent vic- 
tims. In such case it may be that the 
friend to whom the debt of gratitude is due, 
may,if the public prosecutor surrenders his 
office, be hounded to destruction by an un- 
scrupulous and popularity-hunting succes- 
sor. Under such circumstances it may be 
the duty of the public officer to use his 
office for the protection of the innocent 
and to see that the law is not strained or dis- 
torted even against the guilty. 

To take however the lofty course of the 
fair, calm, and fearless performance of duty, 
between the outcry of an inflamed public 
opinion on the one hand, and the solicita- 
tion of personal feeling on the other, will 
try the strength of the stoutest mind and 
heart, and none should adopt it unless con- 
fident of his strength to endure obloquy 
and persecution, and of his skill to steer his 
bark safely through the conflicting currents. 
Yet no one can doubt in the supposable 
case of a public prosecutor seeing any citi- 
zen, not his friend, liable to be convicted 
of crime by a prosecution founded on an 
erroneous construction of law or supported 


may arise 
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by false testimony, that he would be bound 
to use all the power of his office to prevent 
such a miscarriage of justice. In all these 
cases it behooves the lawyer to strictly ex- 
amine himself and see that public duty 
and patriotism are his real motives, un- 
mingled with ambition, or desire of emolu- 
ment, or worldly advancement. The con- 
temporary disapproval of Bacon’s course 
with regard to Essex was perhaps largely 
due to the general perception that his actions 
were on the lines which self-interest and the 
expectation of future favors from his sov- 
ereign would have dictated. Two or three 
circumstances tended to strengthen this 
view. In 1599, the year of Essex’s return 
from the disastrous Irish campaign, Bacon 
had written a letter to the Queen soliciting 
the gift of an estate worth, he stated, £81 
per year, near Gorhambury. It is also to 
be remembered that in 1601, after Essex’s 
execution, but while Elizabeth still reigned, 
Bacon wrote and published a little book 
entitled ‘‘The Declaration of the Treasons 
of the Earl of which he re- 
viewed the case and sought to obtain the 
condemnation of that unfortunate noble- 
man by the Court of Public Opinion in 
confirmation of his conviction, which he 
had obtained in the House of Lords. There 
seemed certainly no duty laid upon him 
to blacken the reputation of his friend and 
benefactor after he had perished on the 
scaffold, and a man of honorable feeling 
would have preferred to bear any censure 
on his own cause rather than go outside 
of his professional duty to _ vindicate 
himself at the expense of his friend, whose 
death he had already brought about by his 
successful prosecution. He certainly did 
not help his position with regard to. this 
book by the excuses he made with regard 
to it, in the letter to the Earl of Devonshire, 
written after the Queen’s death and which 
has been already referred to. He claimed 
in this letter that the expression and tone of 
the book were not his own but were inspired 
by high authority, of which he was but the 


Essex,’’ in 
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mouthpiece. ‘Never secretary,” he says, 
“had more particular and express direc- 
tions of how to guide his hand in it.” 

But perhaps the strongest contempora- 
neous piece of evidence against the righteous 
and honorable intentions which Bacon 
claimed for himself in the matter, was his 
course in respect to the Earl of Southamp- 
ton, who had been Essex’s associate in his 
plans, as well as in his mad ride through 
London, and against whom as well as 
against Essex Bacon had conducted the 
prosecution. Southampton, although like 
Essex he had been sentenced to death for 
treason, had been reprieved from time to 
time, so that at Elizabeth’s death he was 
still in the Tower. He was at once par- 
doned and released by James I, whereupon 
Bacon wrote him a letter of congratulation, 
containing a tender of service, and declar- 
ing that there was no other change in his 
feeling toward this great noble, ‘“‘than that 
he could safely now be to him what he truly 
was before, his humble and devoted friend.”’ 
Either this letter therefore was a lying piece 
of flattery, or Bacon had not followed his 
heart and conscience in the prosecution of 
Essex and Southampton, but had been 
actuated by the baser motives of self-inter- 
est and the fear of the Queen’s displeasure. 

lt may be, however, that the best and 
fairest way of judging as to what class of 
motives, the best’ or the worst, governed 
Francis Bacon’s action will be to follow his 
life a little further down and examine his 
course as Solicitor General when, Sir Henry 
Yelverton having resigned, he was called on 
in his official capacity to take charge of the 
prosecution of Robert Carr, Earl of Somer- 
set, and his Countess, the divorced wife of 
the young Earl of Essex, for the murder of 
Sir Thomas Overbury by poison. 

Robert Carr, or Ker, a singularly hand- 
some young Scotsman, had followed his 
royal Master to London, and soon attained 
the highest favor of his sovereign. James 
created Carr Viscount Rochester, and after- 
wards Earl of Somerset. Bacon does not 





seem to have had any such intimate relations 
with Carr as he afterwards had with his - 
successor in the position of Royal Favorite, 
George Villiers, afterwards Duke of Bucking- 
ham, and there were no personal reasons 
so far as we know why he should not have 
simply done his professional and official 
duty according to law and justice. The 
extreme beauty of the young Viscount had 
captured the heart, or at least the fancy, 
of the young Countess of Essex. This 
young lady, Frances Howard, daughter of 
the Earl of Suffolk and niece of the Earl of 
Northampton, had been married while al- 
most a child to the young Essex, apparently 
an ungainly and unattractive lad, who re- 
mained abroad for some years under the 
charge of tutors before claiming his bride. 
On his return to England, in 1612, he found 
the young Countess possessed with an in- 
tense passion for the King’s favorite, 
Rochester, and an equal aversion for her 
husband, with whom she refused to hold 
relations. The powerful relatives of the 
Countess accepted her views as to the 
greater desirability of a marriage with 
Viscount Rochester, and the King also 
having been won over to the scheme by his 
favorite, young Essex was partly cajoled 
and partly intimidated into acquiescence. 
A proceeding for divorce was brought on 
strictly ecclesiastical grounds, viz.: for the 
alleged incompetency of the Earl of Essex 
for married life. The falsity of this charge 
was but thinly veiled at the time and soon 
afterwards was generally recognized; but it 
answered for the time its scandalous purpose. 
The divorce was granted by the ecclesiasti- 
cal Court, and the fascinating Carr, now 
created Earl of Somerset, was with the sanc- 
tion of the Church and King united in 
marriage to the young Countess of Essex, 
whose husband’s place he had long usurped. 
In all the Jacobean Court but one voice 
seems to have been raised in condemna- 
tion of these nuptials, although one or two 
of the Bishops silently refused to take part 
in the judgment of divorce. This voice was 





508 





THE GREEN BAG 





that of a writer of some brilliancy and con- 
siderable popularity at that time, Sir 
Thomas Overbury, author of two books 
which were much admired in their day and 
still find readers; one a poem of some merit, 
called “‘The Wife” and the other a collec- 
tion of prose essays called ‘‘ Characteristics.’’ 
Overbury, following the usual custom of 
writers of his time, had attached himself to 
Viscount Rochester, whom he selected as his 
Patron, and seems to have become warmly 
and sincerely attached to him. Overbury 
seems to have been a man of sterling integrity 
but of rough and arrogant temper, who 
would brook no restraint on his free use of 
tongue and pen; and had made many 
enemies by the bitterness of his satire. 
Bacon seems to have much disliked him. 
At this juncture Overbury set himself with 
all his might to prevent his patron from 
contracting a marriage which he regarded 
as both foolish and wicked, and seems for a 
time to have succeeded in making Somerset 
hesitate. This excited the intense hostility 
of the young Countess, who resolved to be 
revenged on Overbury for his attacks upon 
her plan. She succeeded in imbuing her 
lover, and her uncle, the Earl of Northamp- 
ton, with the same feeling, and obtaining 
their aid in the extraordinary and cruel 
scheme which was devised to rid them of 
Overbury. The first step was a false accu- 
sation of treasonable practices brought 
against Overbury, based on the alleged 
publication by him of certain State secrets 
contained in papers Somerset claimed to 
have entrusted to him. He was also charged 
with a contempt to the Crown in refusing 
to accept a mission by which it was at first 
intended to get him out of England. On 
these charges Overbury was committed to 
the Tower, and the marriage took place 
without hindrance. Although the lady 


was thus wedded to her beauteous lover her 
desire for revenge was not appeased, and 
the scheme was concerted by her desire of 
killing poor Overbury by slow poison, so 
that his condemning voice should be for- 





ever hushed. All this was _ successfully 
accomplished; the Governor of the Tower 
and the servants in attendance on Over- 
bury were changed, and while a prisoner in 
the Tower he succumbed at last to the re- 
peated doses of poison which were supplied 
to him. Then suddenly the national con- 
science was aroused, the minor culprits, the 
keepers, guards, and servants were arrested 
and, some confessing, the truth.came out. 
These underlings and subordinates were 
duly tried and hanged without much delay, 
and the guilty Earl and Countess of Somer- 
set also arrested and imprisoned. It was 
then, in the early part of 1616, that the re- 
sponsibility of their prosecution fell upon 
Sir Francis Bacon, who had _ succeeded 
Yelverton as Attorney General. If he had 
been the stern lover of justice, who had 
felt it his painful duty to bring to the scaf- 
fold his best friend for rash and imprudent 
conduct which he construed as treason, 
there would seem to have been no reason 
why he should not have proceeded without 
fear or favor against these illustrious mur- 
derers, who had first abused the law’s process 
to confine their victim, and then, while he 
was under the law’s protection awaiting 
trial, put an end to his life by the lingering 
torture of a great variety of poisons. King 
James’s ardent affection for Somerset had 
by this time somewhat cooled, and Sir 
George Villiers had become prime favorite, 
but the King still retained some tenderness 
for Carr, and did not desire his’ punish- 
ment. There was also some secret between 
the King and Somerset, which was known 
to Bacon, but the nature of which can now 
only be conjectured, which made the King 
most anxious that Somerset should not be 
pushed to extremity, lest he should make 
disclosures, which should involve the throne 
in disgrace. 

There is no difficulty in following Bacon’s 
action in the case, for in a series of letters to 
the King and Villiers, which have come 
down to us with the King’s comments en- 
dorsed on them, the whole disgraceful 
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story is preserved. These letters, written 
in the early part of 1616, arranged in detail 
in advance the whole scheme for Somerset’s 
apparent punishment and real escape, which 
was subsequently carried into effect in nearly 
every particular. First, Bacon’ caused to 
be hurried on the trials, convictions, and 
executions of the minor criminals, so that 
as he explained to the King in one of these 
letters, the public indignation and clamor 
for justice might be in a measure appeased; 
while the trials of the Earl and Countess 
were from time to time postponed until the 
popular interest in the case was abated. 
Second, the indictment, which Bacon speaks 
of in his letter as ‘‘the manner of charging 
him,’’ was so moderated ‘“‘as it might not 
make him odious beyond extent of mercy;”’ 
a contrast to the proceeding against Essex, 
where Bacon admitted he did not proceed 
tenderly. The Attorney General then care- 
fully wrought, first with the Countess and 
then with the Earl, by a judicious mixture 
of threats and promises, and so played upon 
their hopes and fears, as to induce from 
them a confession of guilt and a throwng 
themselves on the King’s mercy, and to 
secure the suppression of the secret, what- 
ever it was, of which Somerset had knowl- 
edge. It was then contrived that after a 
relatively short imprisonment of a mild 
type, both Somerset and the Countess were 
pardoned and released, and the greater 
part of their estates restored to them, after 
which they retired into the country, begat 
children and lived and died happily. This 
happy ending for the Somersets was, how- 
ever, an evident miscarriage of justice, for 
which the Attorney General, who engineered 
the whole scheme, was directly responsible. 
No higher motive than unscrupulous and 
obsequious devotion to the Crown can pos- 
sibly be assigned for his course, while his 
continual entreaties to the Crown and to 
the favorite Villiers, for promotion in office 
and rank and for pecuniary grants, indicate 
that greed of reward was a strong incentive 
to his action. 





I will allude episodically to two or three 
other incidents before going on to the last 
disgraceful scene which ended his Chancellor- 
ship. 

The first of these episodes is known as 
Whitlocke’s case. It is notable because it 
was an effort on Bacon’s part to take away 
a time-honored and recognized liberty of the 
Bar and to degrade and humiliate our pro- 
fession. Mr. James Whitlocke, a barrister 
who had studied law in the Middle Temple 
and was then a man of about forty, engaged 
in active practice at the Bar, gave an opinion 
as counsel in the early part of the year 1613 
to his client, Sir Robert Mansell, Treasurer 
of the Navy, and Vice Admiral, that a cer- 
tain commission issued by the Crown to the 
Earl of Nottingham, for reviewing certain 
alleged disorders in the Navy, was not ac- 
cording to law. This opinion was given in 
private to his client. Bacon, then Solicitor 
General, caused Mr. Whitlocke as well as his 
client to be brought before the Lords of the 
Council in the Queen’s Presence Chamber, 
where he taxed the unfortunate lawyer 
with what he denounced as a contempt of a 
high character. In his speech to the Coun- 
cil Sir Francis Bacon said, ‘‘We must and 
do agree that the asking and taking and 
giving of counsel in law is an essential part 
of justice... but yet for all that, this 
liberty is not infinite and without limits. 
. . . So as the privilege of giving counsel 
proveth not all opinions; and as some opin- 
ions given are traitorous, so are others of a 
much inferior order, which are contemp- 
tuous. And amongthese I reckon Mr. Whit- 
locke’s. . . . For the offense for which Mr. 
Whitlocke is charged I hold it great and to 
have two parts, the one a censure,...a 
clipping of the King’s prerogative in gen- 
eral; the other a slander and depravation 
of the King’s power and honor in this com- 
mission. And for the first I consider it in 
three degrees, first that he presumed to 
censure the King’s prerogative at all, ... 
And lastly that he hath erroneously, falsely, 
and dangerously given opinion in derogation 
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of it.” The result was that Mr. Whitlocke, 
who seems not to have been of the stuff of 
martyrs, was intimidated into a confession of 
his error and presumption, and promised 
thereafter always to employ himself in de- 
fence of the King’s prerogative. When 
Bacon’s alleged reforms and improvements 
in legal procedure are lauded, it is impor- 
tant to remember that as much as in him 
lay he endeavored to poison the pure wells 
of law at their source, by destroying the 
independence of its Ministers; and to sweep 
away their right to advise their clients ac- 
cording to their conscientious view of the 
law, and to chain them to the car of author- 
ity and prerogative. Nor is this an utterly 
obsolete and unusual peril even nowadays. 
The danger to the freedom of the Bar is now 
rather from an excited state of public opin- 
ion and a reckless press, which in these times 
seek to intimidate the lawyer from pro- 
nouncing hasty statutes unconstitutional, 
or the acts of popular officers and magis- 
trates unlawful. It is still, however, the 
spirit of Bacon, slavish as-well as tyrannical, 
which seeks to deprive by more subtle 
means the Bar of its well-earned and dearly- 
prized privileges, although instead of prerog- 
ative we have Popular Will and Uncon- 
stitutional Statute writ large. That men, 
not lawyers, should adopt this view and not 
see that freedom of the State as well as 
lawful government must perish if the free- 
dom of the Bar be taken away, is not so sur- 
prising, but when a great lawyer and jurist 
conspires so to ruin and degrade the profes- 
sion he should cherish, it cannot be without 
our special wonder. 

The second of these episodes as they may 
be called is what is known as Peacham’s 
case, which occurred in 1614, when Bacon 
was Attorney General. This case is remark- 
able not only for the remarkable extent to 
which Bacon succeeded in developing the 
law of treason, but for the extraordinary 
and unlawful means used by him in obtain- 
ing that success. Peacham was a clergy- 


man of the Church of England suspected of 





disloyal views. Domiciliary searches of 
doubtful legality discovered in a desk or 
other private receptacle, the sketch of a 
setmon which was never delivered, and 
which there was no evidence he ever in- 
tended to preach, but which it was claimed 
contained treasonable sentiments. Tor- 
ture, certainly contrary to the usage of 
English law even at that day, failed to draw 
from the unfortunate priest anything more 
incriminating, so that the case stood alone 
on these expressions, contained in a written 
sketch in Peacham’s handwriting found 
among his private papers under lock and 
key, and the intent to publish which was 
only a matter of inference. Bacon natur- 
ally felt some doubt as to whether, if left to 
themselves, the Judges would be likely to 
permit a conviction of treason on such evi- 
dence, which not only showed no overt act 
but no published or even spoken words, 
and only differed from a man’s secret 
thoughts and meditations by having been 
secretly committed to paper. To prevent 
the possibility of a failure in his prosecu- 
tion, therefore, Bacon resorted to the plan 
of endeavoring to compel the Judges to 
commit themselves in advance on the ques- 
tion. The manner in which the Judges 
were interviewed, cajoled, and threatened is 
related in Bacon’s intimate letters to the 
King dated Jan. 1, Jan. 27, Jan. 31, and 
Feb. 1, 1614. Lord Coke and some of the 
other Judges scrupled much at commit- 
ting themselves in advance to a decision 
that Peacham’s sketch amounted to high 
treason, Coke, to his honor be it said, ob- 
jected that such “particular and auricular 
taking of opinions was not according to the 
custom of this realm.’”’ But according to 
Bacon’s artful arrangement Mr. Sergeant 
Montague spoke with Justice Croke, Mr. 
Sergeant Crowe with Justice Houghton, 
and the Solicitor General with Justice 
Dodderidge, while Bacon himself expostu- 
lated with Lord Coke, so that his device was 
ultimately crowned with success. Peacham 
was convicted of high treason, but died in 
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prison before execution. This course of 
intimidation and cajolery of the Judges, in 
subversion of the independence of the 
Courts, was carried still further by Bacon a 
little later in the well-known case of the 
Commendams, a species of letters issued by 
the Kings authority controlling church 
preferments. In this case certain of the 
Judges had, when the case in some form 
was before them, expressed opinions ques- 
tioning the King’s prerogative in this 
matter, whereupon Bacon, the Attorney 
General, seems to have addressed a communi- 
cation to the Judges, directing them to 
postpone any further hearing of these cases 
until they should have conferred with the 
King, and that the day of hearing should 
be put off until the King’s further pleasure. 
To this monition the Judges, headed by 
Lord Coke, made a noble reply, denying the 
Attorney General’s right so to interfere 
with or control the course of business be- 
tween private suitors, and claiming that in 
the matter before them, the construction 
of certain statutes, it was their duty if 
letters of authority (the Commendams) were 
offered before them, which were contrary to 
law, so to decide, and to certify the same to 
the King, and goon to do justice notwith- 
standing said letters. The next step was 
the summoning of the Judges as a body be- 
fore the King and council, where they were 
so bullied and browbeaten that first the 
other Judges, and finally Coke himself, were 
driven to confess themselves in error, and 
to promise to sustain the King’s prerogative, 
and to correct the bold and erroneous 
speeches which had been used at the Bar 
in derogation thereof. Am I not justified, 
therefore, in contending that we should 
rightly look upon Bacon as an enemy of the 
Bench and Bar, who as a lawyer did his ut- 
most to degrade and enslave both? 

His only excuse seems to be his servile 
devotion to the Monarch at whose hands, 
and those of his favorite Villiers, he was con- 
tinually begging gifts and preferment. No 
devotion to the Crown and its prerogatives 





could excuse its legal minister, the Attor- 
ney or Solicitor General, who really repre-~ 
sents the State, not the Monarch, for such 
endeavors to humiliate and enslave the Bar, 
of which the Attorney General is the head, 
or degrade and fetter the Bench, whose 
independence it should have been his duty 
to protect. You may ask what is the rel- 
evance of these questions of legal duty to 
the present day. The answer is the ques- 
tions are eternal, only the manner and form 
of the temptation vary. Whether the desire 
be to gain the favor of an ostensible ruler, 
king, or governor, or to win the approval 
of that still more fickle, and sometimes 
more cruel tyrant the mob, even if we call 
it the people, the lawyer, or statesman, who 
to win popular applause manifested by the 
clamor of the newspaper helps to suppress 
free speech on the part of the Bar, or to 
incite public feeling against, those who 
maintain the unpopular side; or the man 
whatever his position, who by flattery, per- 
suasion, insult, or menace, or even by the 
supposed weight of public opinion seeks to 
influence the Bench, deserves the condem- 
nation of Bacon. 

The next and concluding act of the drama 
shows us Bacon not precisely on the Bench 
he had striven to degrade, but yet higher, 
upon the Wool-sack. He had won his re- 
ward for his subserviency to the King and 
the new favorite Villiers, and had been 
made first Lord Keeper, during Lord Eger- 
ton’s long illness, and Lord Chancellor after 
his death. His highest ambition had been 
realized and howsoever foully he had 
played for the stake, he had won at last. 

But circumstances had changed, the 
King had been compelled by need of funds to 
call a new Parliament, which came together in 
1620 resolved to vindicate theancient liberties 
of England, and to check the evils which 
had accumulated during the long years 
which had elapsed since the last Parlia- 
ment had been prorogued. Against no 
individual was the feeling stronger than 
against the Viscount of St. Albans, Francis 
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Bacon’s new title. This was partly be- 
cause of his political course, but perhaps 
even more because of his and Villiers’, now 
the Duke of Buckingham’s, interest in a 
number of monopolies, which were deserv- 
edly unpopular. Hardly, however, had 
Parliament assembled when the storm broke 
from an unexpected quarter. 

On the rsth of March, 1620, Sir Robert 
Phillips made a report on behalf of a Com- 
mittee appointed by the House of Commons, 
to inquire into abuses complained of in the 
Courts of Justice, to the effect that two 
persons, Mr. Aubrey and Mr. Edward Eger- 
ton, had presented petitions against the 
Lord Chancellor for receiving fees from 
suitors in Chancery for favorable treat- 
ment of their cases. The House seems to 
have been staggered at such charges, as 
well as surprised, and in great doubt as to 
the course to be pursued. It was- finally 
concluded .that, as the Chancellor was a 
Peer of the Realm, it would be proper to 
communicate the matter to the House of 
Lords, merely recapitulating the averments 
made by the petitioners, “‘without preju- 
dice or opinion and to ask a conference.” 
This course was pursued; Sir Robert Phillips 
presented the case to the Lords on the 19th 
March, and on the 20th reported to the 
Commons that the Lords had received the 
communication ‘with affection” and agreed 
to a conference. The news of the mere 
motion of the matter aroused other suitors, 
and on the same day Lady Wharton made 
complaint of having been compelled to 
give to the Lord Chancellor two sums, one 
of £100 to have a decree in her favor entered, 
and a further sum of £200 to have life 
put into her decree; that is, I suppose, to 
have it put in force. The first £100, Lady 
Wharton handed the Chancellor personally 
in a purse of her own making, which she 
asked him to accept as her handiwork, to 
which he gallantly replied, ‘‘ What Lord 
could refuse a purse of so fair a lady’s work- 
ing?’’ The Register of the Court, a Mr. 


Churchill, and Lady Wharton’s solicitor, 





Mr. Keeling, were witnesses in this case.: A 
host of other suitors who had been de- 
frauded out of what were great sums for 
those days came forward, so that by the 
time the cases came up for hearing in April, 
1620, there were no less than 28 charges of 
bribery and corruption, of which notice was 
given to the Viscount St. Albans, embracing 
amounts of about £gooo in money and 
property, a prodigious figure for those days. 
The list of the gifts received included silver 
plate, jewels, and a cabinet valued at £800. 
To this presentation the Chancellor sent 
a written reply on April 24th, through the 
Prince of Wales, afterwards Charles I, 
who was always a warm friend of Bacon, 
which contained a general admission of 
guilt, but asked to be excused from answer- 
ing the charges in detail, and prayed that 
his punishment might be restricted to the 
loss of his office of Chancellor. This an- 
swer the House of Lords deemed evasive and 
inadequate, and Bacon was called on for a 
specific answer to the several charges. The 
Chancellor in compliance with this order 
furnished a further reply, taking up the 
charges in detail; he admitted nearly all of 
the accusations in substance, qualifying 
his answer in some of the cases by the ex- 
cuse that the payments had been made 
either before the suit had been formally 
commenced or after the litigation had been 
ended, so that there was not actually a lis 
pendens when the gifts were taken. As 
to the silver plate, rings, and other jewels, he 
disputed their worth, claiming they were of 
less value than alleged in the complaints; 
while as to the cabinet, he contended that 
not only was it not so valuable as alleged, 
but that he did not want it, and had sent 
word to the donors to please send for it and 
take it away, which they had failed to do; 
(this seems to have a sound modern and 
familiar). Bacon -further maintained that 
he had never been influenced by the gifts he 
received, but had always decided according 
to his conscience, and without regard to the 
magnitude of the gifts received from either 
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side, and renewed his prayer for a light sen- 
tence. The Lords acted with great vigor and 
dispatch, yet as is apparent with considerable 
reflection and consideration. Their sentence 
appears to have been in a measure a compro- 
mise between the extreme views of two 
parties in the body. The Lord Chancellor 
was found guilty of all the crimes and cor- 
ruptions charged against him by the Com- 
mons, and of sundry other crimes and cor- 
ruptions of like nature, and sentenced 

1. To pay a fine of £40,000; 

2. To be imprisoned in the Tower at 
the King’s pleasure; 

3. To be forever incapable of filling any 
office, place, or employment of the State, and 

4. Never to sit in Parliament or come 
within the verge of the Court. 

He was not deprived of his: peerage, al- 
though he lost part of its privileges, nor of 
his titles of honor. The rest of his sentence 
was less severe in its application than in its 
language. The King was not forgetful of 
his servant, who had so often sacrificed law 
and conscience to the fulfillment of the Royal 
behests and the Crown’s advantage. Bacon 
was soon released from imprisonment, and 
even was mercifully dealt with as to the 
large fine, which was perhaps imposed not 
without an eye to the Royal necessities. 
When his estates were sold, under Ex- 
chequer proceedings for the levy of the fine, 
they were largely permitted to be bought 
up at low prices by Bacon’s friends, so that 
his loss was by no means total, and a little 
later the King granted him a pension on his 
urgent entreaty. He survived his disgrace 
not quite six years, which he devoted prin- 
cipally to the revision of his philosophic 
works. 

Until recent years Bacon’s admirers 
were satisfied to separate the man from the 
author, and while they glorified the philos- 
opher, to suffer as far as possible the mantle 
of oblivion to cover his personal life and 
character. Within the last few decades, how- 
ever, a school of writers has arisen who are 
such intense worshipers of Bacon’s genius, 





and of the great productions recognizedly 
from his brain and pen that they not only. 
seek to snatch from the brows of other 
authors their laurels, but have undertaken 
the task of rehabilitating Lord Verulam’s 
character as a man, a lawyer, and a judge. 
These defenders of Bacon claim that his 
offenses and crimes were only those of his 
time and surroundings, and that his most in- 
defensible actions were the deeds of his 
friends and servants unjustly imputed to 
him. The misdoings of lesser men may be 
safely permitted to be forgotten, but to ex- 
cuse or minimize the offenses of so great a 
man as Bacon has unhappily a tendency to 
lower the moral standard by which other 
lesser men are to be judged; and this at- 
tempted rehabilitation of Bacon has, I think, 
had a distinctly lowering and degrading 
effect on the community in general and no 
the Bench and Bar in particular. It is not 
surprising that a large portion of the laity 
and the press, ever ready to disparage our 
profession as a body, and individually to 
pull down and besmirch the reputation of 
the best of us, for the fulfillment of unpopu- 
lar duty, while always delighted to laud to 
the skies the popularity-hunting demagogue 
or the unprincipled blackmailer who -de- 
grades our profession should be found in the 
ranks of Bacon eulogists; but even law- 
yers and judges have of late been found in 
this crowd of Bacon’s worshipers, regardless 
of the fact that by this attempted rehabili- 
tation they foul their own nest and lower 
the standards of their own calling. 

I will endeavor to state the position of the 
Baconians fairly. I understand their con- 
tention to be, that the principle of the ab- 
solute prohibition of the judiciary receiv- 
ing personal compensation or reward from 
the suitors in their courts had not been 
thoroughly established in England in the 
time of James I, and that judges still looked, 
or might look, for a part of their compensa- 
tion, to voluntary gratuities or thank offer- 
ings from successful litigants; and the re- 
mark of the Duke of Venice to Bassanio, 
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after the learned clerk from Padua had by 
his skill and eloquence extricated Antonio 
from Shylock’s grasp: 


‘“‘ Antonio, gratify this gentleman; 
For in my mind you are much bound to 
him,” 


is cited as illustrating the contemporary 
tone of thought on the subject. They fur- 
ther allege that a similar custom prevails 
in some semi-civilized or retrograding coun- 
tries at this day; and that a lingering trace 
of it may be found among us, in the com- 
pensation of masters, receivers, and other 
officers appointed by the courts. They 
adopt as conclusive verity Bacon’s asser- 
tion that he had never been. governed in 
his decisions by the gifts tendered him, but 
had uniformly decided according to justice 
and equity, no matter whether he was paid 
much or little, and finally assume that the 
extortion was principally by his servants 
and officers, to whom Bacon was confessedly 
weakly indulgent, and that from weakness 
and a false magnanimity he assumed the 
guilt himself. These contentions, as I 
think I can show, are not supported in law 
or fact. To take the last item first, Bacon 
admitted in the twenty-eighth clause of his 
answers that he had given way to great 
exactions by his servants, both in respect 
to private seals and sealing injunctions, 
which he confessed was a great fault of 
neglect in him that he looked no better to 
them. Therefore there was no dispute about 
this and it need not be mixed up with the 
twenty-seven other more serious charges. 
This was a case of what would now be called 
“graft” pure and simple. That is, public 
officers of a merely ministerial character 
exacted from the public additional fees for 
putting the seals on writs and injunctions 
for their private emolument. It was not 


merely a tip, a voluntary gift to an officer, 
which is the excuse usually made by depu- 
ties and such like, for getting a larger com- 
pensation than the law allows, but a direct 
exaction or extortion (such as have been 





known in our own day and even under pro- 
fessedly reform administrations) without 
the payment of which the officer refuses to 
do his duty, and the Lord Chancellor winked 
at the exaction. Yet Bacon was fully con- 
scious of the iniquity of such practices and 
of their injury to the Commonwealth. In 
his ‘‘New Atlantis,” the description of an 
ideal state, he treats of this offense under 
the name of double payment, and praises 
the rule that no one should be twice paid 
for one labor, and in that happy Island 
to be twice paid, even if the double pay- 
ment was voluntary, was accounted dis- 
graceful and criminal. And in his essay on 
Judicature, Bacon strongly condemns what 
he calls ‘‘polling and catching clerks and 
ministers who make the Court a thorn- 
bush where the sheep loses his fleece.’’ 
This was, however, the lightest of the offenses 
laid to Bacon’s charge and by him confessed. 
As to the supposed custom of gifts by suc- 
cessful suitors to Judges or Chancellors, it 
is so far as England is concerned absolutely 
unsupported by evidence. In Sir Robert 
Phillips’ report from the Committee on 
Abuses it is stated but one precedent had 
been found of such reception of gifts, which 
he called frankly corruption, and that case 
was also of a Lord Chancellor (said by the 
annotator of State Trials and by Lord Coke 
to have been Cardinal Wolsey). The 
instance quoted from the poetical case of 
Shylock vs. Antonio is not in point, for in 
that case neither Bellario nor his supposed 
cousin was a judge, but they were invited 
as a species of adsessors to advise a tribunal 
not learned in the law as to what the law 
was. Such an adsessor not being paid any 
salary, it might be in the province of the 
duke or lay judge to provide for his pay- 
ment, by an order on one of the parties, and 
all Shylock’s goods having been taken from 
him by fine and confiscation, the successful 
defendant was the only person who could 
furnish the adsessor’s fee. When in the 
subsequent practice of Chancery, Masters, 
etc., have been compensated by fees, it 
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must be remembered that Masters received 
no salary, and were not therefore twice 
paid, and their fees were always part of the 
costs, and paid by the losing and not the 
winning party. But an examination of a 
few of the cases as to which Bacon pleaded 
guilty shows how futile and idle are the ex- 
cuses of his friends. In the 4th, the case of 
Lady Wharton’s charges, Bacon received 
from her first £100 before decree and after- 
wards £200 more was extorted from her 
before she could have the decree put in 
force, thus showing that if, as Bacon con- 
tended, it was a righteous decree, he ob- 
structed and delayed justice until paid for 
it. In the Egerton case, the 2nd com- 
plaint, he received large fees from both sides, 
Sir Rowland Egerton and Edward Egerton. 
Further, Edward Edgerton to obtain a re- 
hearing was compelled to give a bond to the 
Bishop of Landaff for 10,000 marks, which 
was to be shared between the Court officers 
and certain noble persons. The rehearing 
was not obtained, but the bond was en- 
forced, and Egerton left remedyless. 

In the case called the 14th article of the 
charge, the Chancellor confessed to have 
received between the date of two decrees 
made as to the inheritance £500. In the 
case described in the 27th article of the 
charge, that of the French merchants 
against the London vintners, the Lord 
Chancellor’s course was usurping and illegal, 
as well as corrupt. Without a suit having 
been brought, he compelled the Vintners 
by threats, and imprisonment of some of 
their number, to buy a stock of wines they 
had refused to purchase. For this inter- 
vention Bacon received from the merchants 
£1000. His excuse was that the refusal of 
the vintners to purchase at what he con- 





sidered a reasonable price would destroy 
the trade, and that the Vintners really ob- 
tained a fair profit. He was unacquainted 
with the language and current opinions of 
the present day, or he would doubtless have 
said the vintners constituted a trust, and 
therefore had no rights that any one was 
bound to respect, but while ignorant of such 
phraseology, the boldness’ of his action in 
compelling the wine dealers to buy at a 
price he chose to hold reasonable wines 
they had not contracted for and did not 
want was certainly very advanced juris- 
prudence, and he considered the general ser- 
vice he did to trade entitled him to his 
£1000, which certainly the beneficiaries of 
his action, the French merchants, were very 
well satisfied to pay. 

The Lord Chancellor’s office even in those 
days was a very highly paid one, so that the 
pretense of there being an expectation of 
the Chancellor obtaining his compensation 
from the contributions of suitors is as vain 
as the unfounded assertion that such ex- 
actions were customary. 

Surely it is only darkening knowledge 
and obscuring moral principles to allow our 
eyes to be blinded even by Lord Verulam’s 
transcendant genius to the ignominous deg- 
radation of the Bench by Bacon during 
the period in which he disgraced it. And 
we may properly look upon it as a fitting 
culmination of his career at the Bar, which 
was marked by an absolutely slavish devo- 
tion to the Royal power, and by selfish greed 
of personal gain and advancement, untram- 
meled either by gratitude or kind feeling 
on the one hand, or sense of duty and jus- 
tice on the other. 


PHILADELPHIA, Pa., June, 1906. 
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THE MULTIPLICITY OF STATUTES 


By Ernest BRUNCKEN. 


OR some time complaint has been heard 
very frequently that there are too 
many statutes passed by American legisla- 
tures. At meetings of the bar associations, 
in periodicals legal and lay, in newspaper 
editorials and paragraphs the cry is echoed. 
But very rarely do the complainants seem to 
have a remedy to propose, beyond the some- 
what general advice to the law-making 
bodies, to be good. 

This article proposes to show first, that the 
plethora of new statutory law is not really 
quite so great as a simple counting of 
chapters would lead one to think; and sec- 
ondly, that an excess of legislative activity 
is a natural result of our form of government, 
and would continue to exist even if all 
“cinch bills” and all lobbies looking for 
special privileges were to disappear. 

One of the reasons for the multiplicity of 
new statutes is clearly found in the provi- 
sions contained in many state constitutions 
that each bill shall refer to but cone subject. 
This makes it impossible to amend, for in- 
stance, the Code of Civil Procedure by a 
single act, if a number of sections are to be 
changed. The courts have construed this 
provision quite strictly, as the State of Cali- 
fornia found out to its cost. (Lewis v. 
Dunne, 134 Cal., 291.) If this provision did 
not exist, the biennial or annual number of 
chapters would probably be reduced very 
materially. 

Next, we must not forget that very much 
that goes by the name of legislation is really 
nothing but administrative regulation. Ap- 
propriation acts that have to be renewed at 
each legislative session, bills authorizing the 
erection of a splash dam in Clear Creek, or 
fixing the salary of the county surveyor in 
Backwoods County, are really not the proper 
business of legislatures. Yet a very large 


number of chapters in the state laws deal 
The federal legisla- 


with such trivialities. 





tion in this regard is far more sensible and 
practical. It is rarely that an act of Con- 
gress fixes the salary of subordinate officials. 
Even the number and character of the em- 
ployees in a federal department is not usually 
fixed by law. Sometimes the building up of 
an entire branch of the service, with an 
elaborate hierarchy of officers, has no basis 
in specific legislation. Thus the United 
States Forestry Service was gradually organ- 
ized in the Department of Agriculture with- 
out any other statutory authority than a 
paragraph in each successive appropriation 
bill. There is no reason why the various 
states might not leave a greater discretion 
to their administrative departments in this 
regard. 

Similarly, if the principle of municipal 
home rule, such as cities in California and 
Missouri enjoy, were generally adopted, 
there would be a great lessening of chapters. 
For one can see at a glance that much legis- 
lation, although general in form, is purely 
local and should be passed by the people im- 
mediately concerned in it. 

Akin to the matter just spoken of is the 
custom of American legislatures to include 
in their statutes a great amount of detailed 
regulation which in other countries would be 
left to the discretion of the executive offi- 
cials or boards. Undoubtedly they have 
been taught to do so by the courts which 
have held many a regulation left to admin- 
istrative boards to be an unconstitutional 
delegation of legislative power. So far as a 
precise rule can be deduced from the rather 
contradictory decisions, it seems to be this, 
that an administrative board may make by- 
laws regulating its own internal affairs, but 
none which affect or bind outsiders. It is 
not contended that this is a bad rule. But 
the fact remains, that the volumes of Ameri- 
can statutes would become reasonably thin 
if all provisions could be left out, which in 
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England or Germany are not found in the 
statute books, but in Orders in Council, 
Ministerial-Verordnungen, or similar docu- 
ments. 

It cannot be denied, therefore, that to 
count the number of chapters gives a wrong 
impression of the actual amount of new legis- 
lation annually produced in the United 
States as compared with other countries. 
We not only are inveterate devotees of the 
Anglo-Saxon habit of piecemeal law-making, 
but we include in a single volume, called 
statutes, a multitude of legislation which in 
other countries must be sought in a variety 
of different places and goes by all sorts of 
names. But after making all these allow- 
ances, it were foolish to dispute that we are 
suffering from over-liberal doses of legisla- 
tive medicine for our ailments. 

The reason for this, however, must not be 
sought in the wickedness of the legislators, 
nor even in the still greater depravity of 
corporate: lobbies. No doubt that corrupt 
laws are sometimes passed. But their num- 
ber is insignificant by the side of well-meant 
and honest, though often unwise, legislation. 
The real reason must be sought in the extent 
to which we have carried the principle of the 
separation of powers. As far as I know, 
there is at the present time no other country 
in which the legislatures actually perform 
their theoretical function of statute-making 
in the same independent manner as in the 
United States. Both in those countries 
like England, where the ‘“‘ government” is in 
effect a committee of the legislature, and in 
those like the German states, where the 
executive is independent of the legislatures, 
the actual work of preparing bills and intro- 





ducing them is practically left to the execu- 
tive. The legislature, though it may have 
the power of initiating legislation, rarely 
exercises it. This tends to unity of purpose 
in law-making, and very materially reduces 
the number of bills passed on. Besides, it 
improves the quality of the bills, because 
they are drawn by experts. In our legisla- 
tures, every member feels himself obliged to 
introduce a number of bills, whether drawn 
by himself or others, and whether he under- 
stands the subject or not. The multitudi- 


nous committees of non-experts to which 


they are referred try their best to “kill” 
them, but many become law despite of all. 
Nobody knows just which of them will sur- 
vive, and as there is no single committee that 
has cognizance of all, it is purely accidental 
if they do not contradict each other. Prob- 
ably in no other country is it possible for a 
legislature unwittingly to pass several bills, 
the last of which by implication repeals the 
preceding one, thus defeating the intention 
of the law-makers. Examples of this sort 
are by no means rare in American legislative 
annals, 

The circumstance that this intolerable 
anarchy has been the practical result of our 
principle of the separation of powers ‘does 
not necessarily lead to the condemnation of 
that principle. It merely proves that we 
have not adapted our machinery to the con- 
ditions under which it works. The remedy 
will be found in some plan of submitting 
every bill, at some stage of its progress, to 
expert scrutiny. In what ways this can be 
done, it is not necessary to consider at the 
end of this article. 


SAC"AMENTO, CAL., August, 1906. 
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CURRENT LEGAL LITERATURE 


This department is designed to call attention to the articles in all the leading legal periodicals of the preceding 
month and to new law books sent us for review. 


BILLS AND NOTES. 
the Uniform Negotiable Instruments Law,”’ by 
John D. Milliken, American Lawyer (V. xiv, 
Pp. 346). 


BIOGRAPHY. ‘ Massachusetts Bench and 
Bar,” New England Magazine (V. xxxiv, 
p. 649). 

BIOGRAPHY. ‘Lord Mansfield and His 


Relation to Our Laws,” by William L. Royall, 
American Lawyer (V. xiv, p. 297). 





BIOGRAPHY (Bentham). Under the title 
of ‘“‘ Jeremy Bentham,” H. J. Randall reviews, 
in the July Law Quarterly Review (V. xxii, 
p. 311), a recent biography of that subject by 
Charles Milner Atkinson. 

The Review declares that Bentham’s suprem- 
acy was in the field of legislation and adopts 
the conclusion of Professor Dicey, in his work 
on ‘‘ The Relation between Law and Public 
Opinion in England During the Nineteenth 
Century ’’; that from the beginning of the 
reform period until 1870, the spirit of Ben- 
tham was the dominant spirit in English 
legislation. 


BIOGRAPHY (Somers). Inthe July Ameri- 
can Law Review (V. xl, p. 505) is printed a 
paper by Nelson Phillips, read before the Texas 
Bar Association in 1905, entitled, ‘‘A Great 
English Lawyer.” This is an entertaining 


account of the career of Lord Chancellor 
Somers. The author summarizes his views as 
follows: 


‘* A Consideration of | 





| American 





‘“‘ In conclusion, we may say of John Somers, 
that in a day of servile judges, corrupt states- 
men, venal courtiers, and folly in every quarter, 
he lived his career unprofaned, conferring great 
benefits upon his country in the improvement 
of her laws and the security of her freedom; 
leaving to his profession the simple lessons of a 
noble and illustrious life, and crowning its 
high purposes with the enduring glories of a 
great name.” 

In connection with this, the Review also 
reprints from the Law Times of April, another 
sketch of the same subject, entitled ‘‘ Lord 
Somers,—a Striking Figure in the Legal 
History of England.”’ 

“The Sherman Anti- 
American Review (V. 


COMBINATIONS. 
Trust Law,” North 
clxxxiii, p. 189). 

COMBINATIONS. In the July American 
Law Review (V. xl, p. 558), Edward L. 
Andrews discusses the question, ‘‘ Are Rail- 
road Monopolies Authorized by the Laws of 
New York?” He contends that the Inter- 
borough-Metropolitan deal was illegal, both 
under the New York Business Corporations 
under which the company was 
organized, and also under the Railroad Law, as 
being an illegal combination. 


Law, new 


CONSTITUTIONAL LAW. ‘“ What of our 
States ?” by James Hagerman, 
Central Law Journal (V. 1xiii, p. 124). 
CONSTITUTIONAL LAW. In the July 
American Law Review (V. x1, p. 566), Black- 
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burn Esterline replies to Mr. Trickett’s article 
in the last preceding number of the Review, 
on ‘‘ The Great Usurpation,” in an article 
entitled, “‘ The Supreme Law of the Land.” 
He declares that, ‘It appears conclusively 
that the judiciary, when guarding against 
the silent and unlawful encroachments of the 
legislative power upon the Constitution, has 
been equally observant that the limitations 
prescribed by the Constitution were intended 
for the judiciary as well as the legislature.”’ 
He further says, ‘‘ Of the standing of an act by 
Congress, then, there can be no compromise; 
it is either the supreme law or it is an absolute 
nullity.” ‘It is absolutely indispensable to 
the safety and endurance of a free govern- 
ment, that a law passed by the Congress, not 
in pursuance of the Constitution, should not 
supersede that instrument.” 


CONSTITUTIONAL LAW (Australia). ‘‘ Se- 
cession,’ by P. McM. Glynn, Commonwealth 
Law Review (V. iii, p. 193). 


CONSTITUTIONAL LAW (India). ‘‘ The 
Separation of Executive and Judicial Functions 
in India,’ by Arthur James Hughes, Bom- 
bay Law Reporter (V. viii, p. 134). 


CONSTITUTIONAL LAW (India). ‘‘ The 
Kathiawar Jurisdiction Cases,’’ involving ques- 
tions of jurisdiction over petty native states 
of India and the English policy of annexation, 
are criticised by A. C. Lyall, in the July Law 
Quarterly Review (V. xxii, p. 246). 


CONSTITUTIONAL LAW (Judicial Power). 
An address by Hon. Hannis Taylor, before the 
North Carolina State Bar Association, on the 
‘‘ Independence of the Federal Judiciary,” is 
published in the July American Law Review 
(V. xl, p. 481). He takes up the question 


. raised during the recent discussion of the Rate 


Bill in Congress, and considers : 

‘* (1) Does the maxim that the three depart- 
ments of power shall forever remain separate 
and distinct really impart an independent 
existence to the federal judiciary after it has 
once been organized and put in motion by 
congressional legislation; (2) does the fact 
that the judicial machinery was put in motion 
and must be kept in motion by its organizing 





power vest in Congress the right to limit and 
control the exercise of the judicial functions 
of the inferior federal courts at will? ”’ 

He shows that at the time of the making of 
our first Constitution, ‘‘ there was a perfectly 
well-defined domain of judicial power into 
which the legislature could not intrude,’’ and 
that the ‘“‘new American invention of Con- 
stitutional limitations on legislative power 
was first employed by the state courts as a 
weapon with which to crush attempts upon the 
part of the state legislatures to limit or con- 
trol the machinery through which English 
justice has been immemorially administered.” 
As a result of the discussion, he draws the 
following conclusions: — 

‘* From the foregoing data we can draw three 
clear and definite conclusions: (1) In the 
words of Mr. Justice Story, ‘even admitting 
that the language of the Constitution is not 
mandatory and that Congress may con- 
stitutionally omit to vest the judicial power in 
courts of the United States, it can not be 
denied that when it is vested it may be exer- 
cised to the utmost constitutional extent’; 
(2) as the Constitution itself has recognized 
and prescribed three codes, to wit, the English 
common law, English equity, and theadmiralty 
code as bodies of clearly defined principles 
according to which the judicial powers of the 
federal courts shall be exercised, such courts 
must administer justice in the cases before 
them according to the principles as defined in 
such codes; (3) that while Congress has an 
undoubted right to amend each of such codes 
within certain limits, it is purely a judicial 
question how far that right of amendment 
shall extend. And here, in my judgment, 
is the crux of the whole matter; it is upon 
the limitation of that amending power that the 
independence of the federal judiciary, so far 
as the inferior courts are concerned, must ever 
depend. If Congress has the right to cut out 
the basic principles upon which rest the three 
codes which the Constitution itself has given 
to these courts as rules of action, then we may 
begin to speak of the omnipotent Congress as 
the English speak of the omnipotent parlia- 
ment.” 

‘“‘ Just as it is impossible for the legislative 
power to take away from the courts of law 
trial by jury because it is a vital part of their 
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system of justice, so it is impossible for the 
legislative power to deny to suitors in courts 
of equity the right to have the facts involved 
in such cases considered by the chancellor, 
because that method of trial is a vital part of 
their system of justice. Congress may organ- 
ize and reorganize, in a very free and liberal 
way, the external architecture of the federal 
judicial system, and it may likewise reform, 
simplify, and adapt legal procedure to the ever 
changing necessities of litigation, but it cannot 
invade the penetralia of the judicial temple 
and change the basic principles of the three 
codes given by the Constitution itself to the 
judges as rules of action. Upon that principle 
alone the federal judiciary depends for its 
independence.” 





CONSTITUTIONAL LAW (Taxation). 
*‘Can the Accumulation of Great Wealth be 
Regulated by Taxation?” by Hon. A. A. 
Ferris and Hon. Alexander Hadden, Ohio 
Law Bulletin (V. li, p. 279). 





CONTRACTS. ‘“ Laws Relating to Bills of 
Lading,”’ by Hon. Thomas B. Patton, Ameri- 
can Lawyer (V. xiv, p. 360). 





CONTRACTS. “ Bills of Lading,’” by Hon. 
J. C. Cottingham, American Lawyer (V. xiv, 


P. 305). 





COPYRIGHT. ‘The Copyright Bill,” by 
Charles Porterfield, Law Notes (V.x, p. 85). 

CORPORATIONS. ‘A Handbook of Cor- 
poration Law, as applied to private business 
corporations,” by Richard Selden Harvey. 
The Bleyer Law Publishing Company, New 
York, 1906. 

This book does not purport to be com- 
prehensive orexhaustive, but rather suggestive. 
Its form is somewhat unusual, owing to the 
abundance of quotations, from standard 
authors on corporations, as well as judicial 
decisions, in order to illustrate the principles 
laid down, and in general style is the sort of 
book a lawyer might prepare for use in his 
own practice on corporation law. The author- 
ities cited indicate wide reading and thoughtful 
The book lacks some of the con- 





selection. 


venient typographical distinctions which make 





the use of most modern law books easier, but 
apart from this defect, should prove useful 
to the lawyer who desires a concise and 
correct statement of the leading principles of 
corporation law, especially on those subjects 
which have recently developed in importance, 
such as holding companies, and the fiduciary 
relations of directors and majority stock- 
holders. 





CORPORATIONS (Public Policy). ‘‘ The 
Rebirth of the Corporation,’’ by Hon. Peter S. 
Grosscup, American Lawyer (V. xiv, p. 299). 





CORPORATIONS (Stock Transfers). The 
famous English case of Sheffield v. Barclay, 
which has been discussed in the reviews at 
earlier stages of its history, is considered in an 
article entitled, ‘‘Some Aspects of Forged 
Transfers of Stock,’’ by Lee M. Friedman, in 
the July American Law Review (V. xl, p. 496). 

The question is as to the liability of a transfer 
agent of stock when he has issued a new 
certificate to a bona fide purchaser for value of 
a previous certificate upon which there was a 
forged transfer. It was finally held in Eng- 
land, that, as between this innocent purchaser 
and the transfer agent, the former must stand 
the loss. The author criticizes this result as 
follows: 

‘The real difficulty with a correct solution 
is to determine what is the actual legal theory 
involved. You have two innocent persons, 
one of whom has to stand a loss. Neither 
has any equity superior to the other, and there 
is perhaps no innate reason why one rather 
than the other should be preferred. You are 
obliged to stand on some legal theory and 
follow where it logically leads to fasten the 
loss on one of them. It is the weakest kind of 
unscientific dodging to invent a tacit under- 
standing between the parties themselves dis- 
posing of the whole matter. i 

It is not a question of legal title. All 
authorities agree that the title of the original 
owner is never transferred by a forgery. 

It is not a question of contract express or 
implied. Because after all is said there is no 
contractual relations between the transfer 
agent and the transferee as such. The trans- 
fer agent issues the new certificate because 
it had contracted with the corporation to look 
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after the issuance of its capital stock and the 
transfer of its shares. There is no contract 
relation directly between the transfer agent 
and the stockholders. The transfer agent 
contracts to perform in the place of the cor- 
poration some of its duties to its stockholders. 
The contract between a corporation and its 
stockholders amongst other things is that the 
corporation will transfer a stockholder’s rights 
to any third person on order of such a stock- 
holder. There is no duty or obligation to 
this nominee until, and unless, he is invested 
with the rights of the original stockholder. 
Then he establishes his relations to the cor- 
poration under, and by reason of, the existing 
contract between the corporation and his 
predecessor in title under a novation. It is 
only when the novation is completed and the 
transferee is an accepted stockholder that the 
corporation and the transferee have any direct 
contractual relations. This sort of property 
and this manner of transfer is too recent 
to say that there is an established custom of 
the law merchant in stock transfers that reads 
into every transaction implied terms of con- 
tract. It is judicial legislation pure and 
simple to imply any contractual obligations 
merely from the relations of -transfer agent 
and transferee. 

The real principles involved are those of 
the doctrine of estoppel. When the various 
phases of the rights of parties under a forged 
transfer of a stock certificate are stated in 
terms of estoppel, they are logically consistent. 
When a transfer agent recovers back a new 
certificate from an innocent transferee to 
whom it was issued under a forged endorse- 
ment of transfer on an existing certificate, the 
transfer agent has a right to this relief, because 
the transferee had no title to the shares and 
has not changed his position on account of any 
act of the transfer agent. If any harm has 
come to the transferee it was at the time he 
bought the forged certificate, and not when 
the new certificate was issued him, so the 
transfer agent is free to recall and cancel the 
outstanding certificate and reissue the original 
one to the true owner. It simply acts as 
agent of the true owner to retake his property 
from one who has no right to retain it. The 
subtransferee of the new certificate takes 
nothing from the original registered stock- 





holder. He is not his successor in title. 
This transferee’s right to demand the shares 
from the transfer agent is not because he has 
been invested with the legal title of the 
shares of the original stockholder, but because 
the corporation by its own acts has placed 
itself in a position where it must recognize 
him as the owner of the shares enumerated in 
the new certificate. So the transfer agent 
finds itself accountable for more than the 
total number of outstanding shares; on one 
hand, because of an actual legal title and on 
the other, on account of being estopped to 
dispute the apparent title. 

If the transfer afterwards turns out a 
forgery it is a case of mutual mistake. There 
is no estoppel imposed on either party under 
such circumstances. As long as the original 
transferee holds the certificate the transfer 
agent may correct the mistake because it can 
be done without changing the relations of any 
parties. When the original transferee has 
transferred the certificate and the transfer 
agent demands monetary damages from him 
there is no principle of law which will cost a 
defendant in damages, because he has been 
an innocent party to a mutual mistake in 
which he has derived no unfair benefit. 

It is clearly a case for the application of the 
universal rule that where one of two innocent 
parties must suffer a loss by the misconduct of 
a third, neither being at fault, and both equally 
meritorious, the law will not intervene to 
shift the burden, but the loss must rest where 
it falls.” 





CRIMINAL LAW. “Legal Complications 
Arising from Grand Jury Proceedings,” by F. 
Beecher, Central Law Journal (V. Ixiii, p. 67). 





CRIMINAL LAW. “Criminal Statistics, 
1904," Law Magazine and Review (V. xxxi, 
Pp. 412). 





EMPLOYER’S LIABILITY. “ Statutory 
Regulation of Employer and Employee,” by 
O. H. Myrick, Central Law Journal (V. 63, 
Pp. 43). 





EQUITY. ‘“ Equitable Relief in Actions at 
Law Relating to Contracts of Release obtained 
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by Fraud and Actions at Law to Recover 
Damages for Fraud in Such Cases,” by W. A. 
Gardner, Central Law Journal (V. 63, p. 85). 





EQUITY (Marshaling). The more import- 
ant principles of law, relating to the ‘‘ Marshal- 
ing of Mortgages,”’ are defined by W. Strachan, 
in the July Law Quarterly Review (V. xxii, p. 
307). 

ETHICS. ‘‘ The Ethics of the Practice,” 
by W. R. Biddle, New Jersey Law Journal 
(V. xxix, p. 200). 


HISTORY. A further instalment of the 
interesting series of articles illustrating the 
history of the demarcation of ‘“‘ The Province 
of the Judge and of the Jury,” by G. Glover 
Alexander, appears in the August Law Maga- 
zine and Review (V. xxxi, p. 451). It continues 
the story of Lilburn’s Trial. 





HISTORY. Some of the addresses delivered 
at the banquet given to Mr. Justice Brown on 
his retirement from the Supreme Court of the 
United States, including especially, the address 
of the President, Judge Brown’s response, and 
remarks by Mr. Justice Harlan, are published 
in the July American Law Review (V. xl, p. 
504). 


HISTORY. In the August Law Magazine 
and Review (V. xxxi, p. 385), Rev. H. W. 
Gibson contributes an article on ‘‘ The In- 
fluence of Christianity upon the Law of 
Rome.” He shows that the ameliorating 
influence in Roman law must be attributed 
rather to Stoicism than to Christianity, since 
for nearly two centuries Christianity was 
proscribed by the state. In two respects, 
however, there is evidence of the effect of 
Christianity, viz: 

1. In the promulgation of new laws to meet 
new conditions, such as new corporations, 
new offices, and new men, which come with the 
establishment of Christianity. 

2. In the amendment of existing law, to 
meet with the more rigid morality of Christian- 
ity. 





HISTORY (Year Books). In the July 
Law Quarterly Review (V. xxii, p. 266), ‘‘ The 
Year Books,” their history and manner in 
which they illustrate certain aspects of the 
development of English law, are considered 
by W. S. Holdsworth. He considers first, 
the manuscripts and printed editions of the 
year books, second, the origin and character- 
istics of the year books, and third, the year 
Books and the development of English law. 
The article contains many interesting illus- 
trations of ancient legal methods, and is to be 
continued. 





JUDGMENTS. “ Res Judicata,” by Janar- 
dan Damodar Dickshit, Bombay Law Reporter 
(V. viii, p. 140). 





JURISPRUDENCE. The first installment 
of an article by A. H. F. Lefroy, on ‘ The 
Basis of Case Law,” appears in the July 
Quarterly Review (V. xxii, p. 293). 

It begins as follows: 

‘“* Case-law, as it exists to-day, consists of a 
vast fabric of juridical reasoning built up 
principle upon principle, and rule upon rule, 
of which part only — perhaps we might say 
a small part only — finds its ultimate basis 
either in custom, whether general or local, or 
in rules of Roman or Canon law incorporated 
into the English system. The object of the 
present article is to endeavor to penetrate 
below the mass of judicial decisions which have 
no such starting point, and discover on what 
it is in truth based.” 

“ But what, I would ask, happens when the 
case which has arisen between A and X is 
altogether one of first impression; when, that 
is, there is not in existence any principle of 
law which can be applied in any way to pro- 
vide the proper ratio decidendi as between A 
and X, other than that very thing which Mr. 
Dicey says it is not the judges’ business to 
determine, namely, what, under the circum- 
stances of the case, ‘may be fair between A 
and X.’ 

“Such cases might naturally be expected 
to grow fewer as time goes on and precedents 
accumulate, but as will be presently shown, 
they not infrequently arise even to-day; and 
Mr. Dicey’s words above quoted can, it is 
submitted, only be accepted so far as they 
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are concerned, if we understand his expression 
‘ principle of law’ to include such elementary 
considerations as justice, common sense, and 
public convenience. These are the ultimate 
principles of case law.” 

The author believes that the only reason 
why a common sense or reasonable view of the 
circumstances of a case would be considered 
a rather dubious ground of judicial decision, 
by most lawyers, is ‘‘ because the accumulation 
of precedents, direct or indirect, has become 
so great and the original foundations of case 
law are buried so deep beneath the super- 
incumbent masses, that such lawyers have 
lost sight of them.’’ He considers the matter 
under the following heads: — 

‘7, Justice, humanity, and other moral 
obligations as a primary source of case law. 

‘“ 2. Common sense, and the reason of the 
thing, as a primary source of case law. 

‘“* 3. Public convenience and other practical 
considerations as a primary source of case 
law.” 





JURISPRUDENCE. In the August Law 
Magazine and Review (V. xxxi, p. 434) 
Rankine Wilson continues his philosophical 
discussion of ‘‘ Responsibility in the Law.” 

JURISPRUDENCE. “Law and Govern- 
ment,” by W. Harrison Moore, Common- 
wealth Law Review (V. iii, p. 205). 








JURISPRUDENCE. ‘A historical sketch 
of the growth of Mohammedan Jurisprudence,” 
by Abdur Rahim, Calcutta Law Journal 
(V. iii, p. 1077.). 





LITERATURE. “The First Breach of 
Promise Case in the United States,” by Lee 
M. Friedman, Albany Law Journal (V. 1xviii, 


Pp. 179). 





PRACTICE. “ Finality of the Award — and 
of the Decree passed upon the Award,” by 
Durga Charan Banerjee, Allahabad Law Jour- 
nal (V. iii, p. 179). 





PRACTICE. “ Service of Answer by Mail,” 
by John D. Lindsay, Bench and Bar (V. vi, 


p. 11). 





PRACTICE. ‘The New Act Concerning 
Demurrers to Evidence,” by S.S. P. Patteson, 
Virginia Law Register (V. xii, p. 275). 





PROPERTY. ‘“‘ The Torrens System,” by 
Howell Griswold, Jr., American Lawyer 
(V.. xiv, ps grr). 





PROPERTY. “When Land is Sold for 
Delinquent Taxes, and Purchaser Fails to have 
Deed Executed, Within the Statutory Period, 
What is the Condition of the Title,’’ by J. F. 
Bouchelle, Virginia Law Register (V. xii, 
Pp. 279). 





PROPERTY (Future Interests). Albert M. 
Kales discusses a theory suggested in previous 
articles in the Review, by Edward Jenks, in an 
article entitled, ‘‘ Future Interests in Land,” 
the first installment of which appears in the 
July Law Quarterly Review (V. xxii, p. 250). 

Professor Jenks had suggested putting 
future interests into two classes to be described 
as those obtained by ‘‘ Succession ’’ and those 
by “‘ Interruption, ’’ on the ground that these 
are more descriptive of the real distinctions 
than the present classifications. Mr. Kales 
then considers: — 

‘“‘ How far were future interests by way of 
succession valid at common law, and how far 
were future interests by way of interruption 
invalid under the same system. How far 
are both sorts of future interests valid under 
conveyances by use or devise? How far was 
the fact that a future interest took effect by 
way of succession or interruption an essential 
element in determining its validity or 
invalidity? ”’ 

And states the following as his conclusion 
to the first part of the discussion: 

“The principal objection to the usual 
classification of future interests is that it is 
not undertaken enough from the point of view 
of their validity, and that so far as it is, the 
discussion is a catalogue of cases, which have 
certain conventional or historical names that 
have to be explained. The endeavor here 
has been to meet these objections by attempt- 
ing to describe mutually exclusive classes of 
future interests in terms of the characteristics 
which furnish the reason for their being held 
valid or invalid by the common law. It is 
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believed that no one will quarrel with the 
object of this task. The question will be: 
Has it been accomplished? It is hoped that 
no departure from recognized results of the 
authorities has been indulged in. The whole 
question, then is: Are the characteristic 
which have been selected for the descriptions 
of the mutually exclusive classes of future 
interests the proper ones? Are they the 
‘essentials’ or the ‘ accidentals’? ”’ 


PUBLIC POLICY. ‘“Some Suggested 
Amendments of the Aliens Act, 1905,” by 
N. W. Sibley, Law Magazine and Review 
(V. xxxi, p. 399). 





PUBLIC POLICY. ‘‘The Abuse of the 
Homestead Law,” by Hugh J. Hughes, 
American Lawyer (V. xiv, p. 350). 


PUBLIC POLICY (see Corporations). 


TRUSTS. The law relating to ‘“‘ The Con- 
sequences of the Trustees’ Failure to Convert 
as between Tenant for Life and Remainder- 
man,” is laid down by Walter G. Hart, in the 
July Law Quarterly Review (V. xxii, p. 285). 
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NOTES OF THE MOST IMPORTANT RECENT CASES 
COMPILED BY THE EDITORS OF THE NATIONAL 
REPORTER SYSTEM AND ANNOTATED BY 


SPECIALISTS IN 


THE SEVERAL 


SUBJECTS 





(Copies of the pamphlet Reporters containing full reports of any of these decisions may be secured from the West Publishing 
Company, St. Paul, Minnesota, at 25 centseach. In ordering, the title of the desired case should be given as 
well as the citation of volume and page of the Reporter in which it is printed.) 








BOYCOTT (Conspiracy — Labor Unions). 
Pa. — In Purvis v. Local No. 500, United Brother- 
hood of Carpenters & Joiners, 63 Atlantic Re- 
porter, 585, the right of a labor union to take 
concerted action to injure, and if possible, ruin a 
manufacturing establishment which refuses to 
employ union labor, is denied. After plaintiffs 
had refused to ‘‘ unionize’ their mill at the re- 
quest of the defendant labor union, the latter, 
acting with the intention of compelling plain- 
tiffs to either accede to their demands or quit 
business, refused to allow any union carpenters 
to work with material coming from plaintiffs’ 
mill, and at various times called strikes upon 
jobs which it was urgently necessary to complete, 
and where it was sought to use material manu- 
factured by plaintiffs. In view of these facts 
the court says: ‘“‘ The rights of mechanics and 
laborers, and of labor organizations and unions, 
as recognized in innumerable cases, are not 
affected by the decree, and need not, therefore, 
be considered here. The question is the unlaw- 
fulness of the conspiracy of the appellants to 
injure and destroy the property of others, if 
their demands as to the employment of workmen 
are not complied with. The question is not as 
to the unlawfulness of the demands which they 
make, but is as to their conduct upon learning 
that these demands are ignored by the appellees. 
The demands in themselves can do no harm to 
the latter; it results from the means employed 
to coerce compliance with them. The appellants 
contend that they seek only to persuade, and 
not to coerce; but their means of persuasion are 
the destruction of the property of those whom 
they would persuade. As well might it be said 
that the sight of the club or gun of the highway- 
man without actual violence simply persuades. 
No violence was used by the appellants, and it 
does not appear that any was contemplated or 
threatened; 'but coercion may be accomplished 
without threats or violence, and the attempt to 
so accomplish it was made in this case. Putting 
one in actual fear of loss of his property or of in- 
jury to his business, unless he submits to demands 


“cc 





made upon him, is often no less potent in coer- 
cing than fear of violence to his person. 

‘“* Restraint of the mind, provided it would be 
such as would be likely to force a man against his 
will to grant the thing demanded, and actually 
has that effect, is sufficient in cases like this.” 
Plant v. Woods, 176 Mass. 492, 57 N. E. rorr, 
51 L. R. A. 339, 79 Am. St. Rep. 330. Of the 
conduct of the appellants the words of our late 
Brother Dean, in Erdman v. Mitchell, 207 Pa. 79, 
56 Atl. 327, 63 L. R. A. 534, 99 Am. St. Rep. 783, 
may well be repeated: ‘‘ How absurd is it to call 
this peaceable persuasion,and how absurd to 
argue that if the law attempts to prevent it the 
right of the workmen to organize for their com- 
mon benefit is frustrated.” ' 

In addition to this injunction, damages to the 
extent of $1770 are assessed against the union 
by the decree. 


CONSTITUTIONAL LAW (Freédom of Con- 
tract). N. ¥.—In People v. Marcus, 77 N.-E. 
1073, the provision of the New York Penal Code, 
which declares that any person who shall coerce 
or compel any employee, laborer, or mechanic to 
enter into an agreement not to join or become a 
member of any labor organization, as a condition 
of securing employment, shall be guilty of a mis- 
demeanor, is held to be in conflict with the funda- 
mental constitutional guaranties against the de- 
nial of the equal protection of the laws. Subject 
to the proper exercise of the police power, the 
court declares that an employer and employee 
may enforce such contracts relating to labor as 
they may mutually desire. The statute is then 
construed, and it is held that the words ‘“‘ coerce ”’ 
or ‘‘compel’”’ do not refer to physical violence, 
but that the statute was intended to prohibit all 
contracts making employment or the continuance 
of employment conditional on an agreement by 
the employee not to join a labor organization. 
As so construed, it is declared that the statute 
interferes with and restricts the constitutional 
right of the parties to make such contracts as 
they may see fit, and is void. The previous 
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cases of National Protective Ass’n v. Cumming, 
63 N. E. 369, and Jacobs v. Cohen, 76 N. E. 5, are 
referred to as supporting and substantially con- 
trolling this case. In the first mentioned case it 
was held that a person may refuse to work for 
another on any ground that he may regard as 
sufficient, and that the employer has no right to 
demand a reason for it, so that the employee may 
refuse employment on the ground that he would 
not work with other workmen who are not mem- 
bers of his organization. In the second case it 
was held that it was entirely competent for an 
employer to enter into an agreement not to em- 
ploy any workmen who were not members of a 
labor union, and the court argues that if these 
positions are well taken it must follow that a 
contract, the making or continuance of which is 
conditional upon the employee remaining free 
from all obligations to labor unions, is a proper 
exercise of the right’ of contract. 


The conflict between individual powers of free 
motion and locomotion is palpable, and we have 
no difficulty in seeing that restraint of individual 
power of physical motion, in the interest of freedom 
of motion on the part of others, is not an unreason- 
able and arbitrary deprivation of liberty. The right 
of free contract is, as it were, a right of free mental 
motion and locomotion. But the conflict between 
individual powers of fr.e mental motion and 
locomotion is subtle, and escapes notice. If, in 
the judgment of society, the power to make certain 
contracts unduly interferes with the free mental 
action of a large class of the community, can it be 
said that restrictions upon such power are arbitrary 
and unreasonable infringements upon individual 
liberty, any more than where the acts and conse- 
quent interferences are purely physical? The 
great danger in cases involving this right of free 
contract is that they will be treated in the abstract, 
and not with reference to the concrete facts of our 
present social and industrial organization. In my 
opinion, there is a wide difference in this connection 
between ordinary contracts between man and man, 
on the one hand, and contracts between employers 
of large numbers of laborers in industrial pursuits 
and employees whose sole vocation is labor in such 
pursuits, upon the other hand. With the former, 
the public have relatively little concern. Public 
interests touch the latter at every point. In the 
case under consideration, the contract was one 
between a corporation engaged in making skirts 
and a piece-worker. Unless the employee in such 
a business is at liberty to enter a union if he chooses, 
there is, in matter of fact, a very one-sided freedom 
of contract. Hence I should feel inclined to 
criticise the decision, as exhibiting too much of 


abstract individualism. 
oe A 





CONSTITUTIONAL LAW (Due Process — 
Equal Protection). Tex.—In Buttron v. El 
Paso & Northeastern Railway Company, 93 S. W. 
676, a rather curious statute of the Territory of 
New Mexico is construed by the Texas Court of 
Civil Appeals. The statute provides that no 
suit for personal injuries or death shall be brought 
in any other state or territory if the wrongdoer 
can be served with process in New Mexico, and 
requires the claimant to serve notice of his claim 
within ninety days and thirty days before commenc- 
ing the action, and authorizes the tort-feasor to 
compel the claimant to come into court for the 
district in which the tort-feasor resides and liti- 
gate the case. This statute is held not to operate 
to deprive the injured party of his cause of action 
without due process of law, nor to be objection- 
able as depriving a party of the equal protection 
of the laws. Under this statute a tort-feasor 
commenced a proceeding to compel a person 
claiming damages to litigate the case, and in 
the ensuing litigation’ judgment was rendered 
for the wrongdoer, which judgment included a 
decree enjoining plaintiff from instituting a suit in 
any other state or territory on the same cause 
of action. This judgment it was held was a bar 
to an action in another state. There is possibly 
more to be said in support of this statute than 
would at first occur to one, for as the court ob- 
serves, ‘‘ Viewing the matter abstractly, what 
justice is there after all in forcing a party inter- 
ested in the settlement of a controversy to await 
the pleasure of his adversary as to the time of its 
litigation; why should they not have equal right 
and opportunity to bring the matter to issue in 
the courts.” 


CONSTITUTIONAL LAW (Due _ Process). 
U. S. Sup. Ct.— The right of a street railway 
company maintaining a tunnel under a navigable 
river, to receive compensation for the expense of 
removing or lowering the tunnel, in order to 
deepen the channel of the river, is denied in West 
Chicago Street Railway Co. v. Illinois, 26 Sup. 
Ct. 518. In passing it might be well to observe 
that a practice point decided in this case is not 
without interest, it being held that a state court 
cannot by resting its judgment upon some ground 
of local or general law defeating the appellate 
jurisdiction of the Supreme Court of the United 
States, if a federal right or immunity was specially 
set up or claimed, which if recognized and enforced 
would require a different judgment. The street 
railway company constructed a tunnel under 
the Chicago River, which at the time it was con- 
structed was not an obstruction to navigation, 
but later became so because of the increased size 
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of vessels plying on the river. The ordinance 
under which the tunnel was constructed con- 
tained no stipulation that the city would not 
exert any power it possessed to deepen the chan- 
nel and improve navigation, and was adopted 
while a state statute was in force, which, as con- 
strued by the courts, made it a condition of the 
construction of such a tunnel that navigation 
should not be unnecessarily interrupted. Under 
these circumstances it was held that requiring 
the railway company at its own expense to lower 
or remove the tunnel, did not impair any con- 
tract obligation or constitute a denial to the rail- 
way company of the equal protection of the laws. 
It is likewise declared that the City of Chicago 
was empowered, even without the approval of 
the Secretary of War, to require the lowering of 
the tunnel, so as to give the water above it a 
depth of twenty-one feet, as required by the 
River and Harbor Act of March 3, 1899, declar- 
ing that all the work of removing and reconstruct- 
ing bridges and piers, and lowering tunnels nec- 
essary to permit a navigable channel to the depth 
of twenty-one feet, should be done by the city 
without expense to the United States. The 
holding as to the rights of the street railway com- 
pany seems to be founded upon the general prin- 
ciple that though it owned the fee on each side of 
the river, nevertheless its rights in the bed thereof 
were subject to the paramount right of naviga- 
tion over the waters of the river, and in support 
of this general principle the following cases are 
cited: Weber v. State Harbor, 18 Wall. 57, 66, 
21 L. Ed. 799, 802; Illinois C. R. Co. v. Illinois, 
146 U.S. 387, 458, 36 L. Ed. 1018, 1044, 13 Sup. 
Ct. Rep. 110; Shively v. Bowlby, 152 U. S. 30, 
38 L. Ed. 342, 14 Sup. Ct. Rep. 548; Gibson v. 
United States, 166 U. S. 269-276, 41 L. Ed. 
996-1002, 17 Sup. Ct. Rep. 578; Scranton v. 
Wheeler, 179 U. S. 163, 45 L. Ed. 137, 21 Sup. 
Ct. Rep. 48; Chicago, B. & Q. R. Co. v. People, 
212 Ill. 103, 72 N. E. 219; Braxon v. Brussler, 64 
Ill. 488; People v. Vanderbilt, 28 N. Y. 396, 84 
Am. Dec. 351; Sage v. New York, 151 N. Y. 61, 
38 L.R. A. 66, 61 Am. St. Rep. 592, 47 N. E. 1096; 
State v. Parrott, 71 N. C. grr, 17 Am. Rep. 5; 
State v. Dibble, 49 N. C. (4 Jones L.) 107; Dred- 
ich v. Northwestern Union R. Co., 2 Wis. 348, 
54 Am. Rep. 399; Parmater v. Gibson, ro Price, 
412; Williams v. Wilcox, 8 Ad. & El. 314; Col- 
chester v. Brook, 7 Q. B. 339. A comparison of 
this case with that of Chicago, B.& Q. Ry. Co. v. 
Illinois, 26 Sup. Ct., 341, mentioned in the pre- 
ceding number of this magazine, will be both in- 
teresting and instructive. 


COPYRIGHTS (Copyright by Assignee — Notice 
of Copyright). U. S. Cir. Ct. N. Y¥.— Two 





questions of copyright law are decided in Werck- 
meister v. American Lithographic Co., 142 Fed- 
eral Reporter 827, one of which seems fairly clear, 
while the other is in conflict with the only case 
which the court cites upon the question. The 
suit was for infringement of copyright, and it 
appeared that: the complainant had purchased 
from a painter the copyright in a certain picture, 
and had produced photographic reproductions 
thereof. The plaintiff did not, at any time, own 
the picture, but merely took a written assignment 
of the copyright privilege. Under Rev. St. 
§ 4952, authorizing the copyrighting of a paint- 
ing by the author or proprietor, or by the assigns 
of any such person, it is held that the common 
law copyright being capable of assignment sepa- 
rately from the painting, the assignee of the copy- 
right privilege was within the statute and en- 
titled to copyright the painting, though it was 
owned by another. The statute further requires 
notice of copyright to be given by inserting the 
same in the several copies of every edition pub- 
lished, on the title page, or on the page immedi- 
ately following if it be a book, of if a map, paint- 
ing, statuary, or model or design, by inscribing 
upon some visible portion thereof, or the sub- 
stance on which the same shall be mounted. 
The copies which plaintiff published bore a copy- 
right notice, but no such notice had ever been 
placed upon the original painting. The court, 
in the case under consideration, holds that this 
was not necessary, disagreeing in this respect 
with the Circuit Court of Appeals which, in the 
case of Werckmeister v. Pierce & Bushnell Mfg. 
Co., 72 Fed. 54, delivered a contrary holding on 
the same state of facts. In construing the 
statute the court concludes that in the provision 
that notice of copyright shall be inscribed ‘‘ upon 
some visible portion thereof, or of the substance 
on which the same shall be mounted’ the word 
“thereof ’’ and the words ‘the same’’ do not 
refer to the words “ map, chart,” etc., but refer 
back to the words ‘the several copies,’ it is 
pointed out that there can be no object in placing 
the notice of copyright upon the thing copy- 
righted, which the public rarely or never sees, 
and that in the case of a book the notice is not 
placed upon the original manuscript, nor in the 
case of a map upon the engraved plate. 

The purpose of requiring notice of copyright to 
be put upon the copies is, the court declares, to 
charge the person owning such copies with notice 
that his ownership is restricted. But the author 
of a book or painting, or any other intellectual 
production in its original form, knows whether 
he has a copyright on it or not, so that a copy- 
right notice is useless. 
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CRIMINAL LAW (Immunity to one Furnish- 
ing Evidence or Information — Beef Trust Case). 
U. S. Dist. Ct., Ill. — A case which has enjoyed 
an inordinate newspaper notoriety, but which 
we do not remember having seen reviewed from 
a legal standpoint, is the Chicago Beef Trust case, 
officially known as United States v. Armour & Co., 
142 Federal Reporter 808, in which Judge Hum- 
phrey held that the officers and representatives 
of various packing concerns were immune from 
prosecution because of having given testimony 
and produced documentary evidence before the 
commissioner of corporations. A brief digest of 
the statutes upon which the decision -rests is 
necessary to* a comprehension of its -principles. 
Act February 14, 1903, c. 552 (U. S. Comp. St. 
Supp. 1905, p. 68) creating the department of 
commerce and labor, by section 6, requires the 
commissioner of corporations to investigate all 
corporations and combinations engaged in inter- 
state or foreign commerce, and provides that all 
the requirements, obligations, liabilities, and im- 
munities imposed or conferred by ‘“‘An act to 
regulate commerce,” or by ‘“ An act in relation 
to testimony before the Interstate Commerce 
Commission ” shall also apply to all persons who 
may be subpoenaed to testify as witnesses, or to 
produce documentary evidence in pursuance of 
the authority conferred by this section. The 
act last mentioned (U.S. Comp. St. 1901, p. 3173), 
which is supplementary to the Interstate Com- 
merce Act, provides that no person shall be prose- 
cuted or subjected to any penalty or forfeiture 
for, or on account of any transaction, matter, or 
thing, concerning which he may testify or produce 
evidence, documentary or otherwise, before 
the commission, or in obedience to its subpoena, 
or in any such case or proceeding. Appropriation 
Act, February 25, 1903 (U. S. Comp. St. Supp. 
1905, p. 602) making provision for the enforce- 
ment of the interstate commerce and anti-trust 
laws, contains a similar immunity provision 
relating to persons giving testimony or producing 
evidence in any proceeding, suit, or prosecution 
under said acts. 

The commissioner of corporations, while acting 
under the authority and by the direction of a 
resolution of the House of Representatives, was 
directed to investigate the so-called beef trust, and 
while proceeding thereunder, certain persons, by 
his request, but without being subpoenaed or sworn, 
furnished documentary evidence on which he 
based his report. Afterwards these persons were 
accused of violations of the anti-trust law and 
by appropriate plea in Bar raised the question of 
their immunity from prosecution under the statu- 
tory “provisions mentioned. Looking to the 





purpose which prompted the enactment of the 
statutes creating the office of commissioner of 
corporations, the judge draws the conclusion that 
the purpose of the act was to enable Congress to 
acquire such information concerning corpora- 
tions and their working methods as would enable 
it to devise efficient measures for their regulation, 
and that while the punishment of offenders 
might have been a secondary purpose, it was, 
nevertheless, not a primary one. The statutes 
giving immunity from prosecution are, as pointed 
out, substitutes for the privilege contained in 
the constitutional provision, that no person shall 
be compelled in any criminal case to be a witness 
against himself. This privilege cannot be taken 
away without giving the citizen, by way of im- 
munity, something as broad and valuable as the 
privilege thus destroyed. The immunity law is, 
however, the court says, broader than the privi- 
lege given by the fifth amendment. The con- 
stitutional privilege only permits a refusal to 
answer while the immunity statutes wipes out the 
offense about which the witness might have 
refused to answer. The privilege permits a 
refusal only as to incriminating evidence, while 
the act gives immunity for evidence of or con- 
cerning the matter covered by the indictment, 
and the evidence need not be self-incriminating. 
The privilege must be personally claimed by the 
witness at the time, while the immunity flows to 
the witness by action of law and without any 
claim on his part. The argument that the testi- 
mony was not given under compulsion because 
no subpoena was issued and no oath required is 
met by the statement that as the only object of 
a subpoena is to secure the attendance of the wit- 
nesses and as the witnesses on request of the 
corporation commissioner voluntarily attended 
without any subpoena, the fact that none was 
issued did not affect their right to claim immun- 
ity. As supporting these views, the court cites 
Goodpaster v. Voris, 8 Iowa, 334; Leckie v. Scott, 
10 La. 412; Hunton v. H. & H. Co., 76 N. W. 1041, 
and Starr v. Mayer, 60 Ga. 546. It is also pointed 
out that documentary evidence was furnished and 
that books and documents prove themselves 
when produced for the purpose of showing com- 
missions against interest and that no oath on the 
part of the party producing them is necessary to 
give them evidentiary force. So the court con- 
cludes that the defendants gave, under legal 
compulsion, evidence concerning the matters for 
which they were indicted and that they were, 
therefore, entitled to immunity. 


INTERSTATE COMMERCE (Regulation by 
State — Power of Corporation Commission). U.S. 
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Sup. Ct.— In McMeill v. Railway Co., 26 Sup. Ct. 
722, the statutes of North Carolina, vesting in the 
corporation commission of that state power to 
control and supervise all railroad corporations, 
and to make rules governing railroad companies 
in the placing of cars for loading and unloading, 
etc., are held to be without efficacy to give the 
corporation commission power to make regula- 
tions affecting interstate commerce. In exercis- 
ing the authority conferred upon it by the statutes 
mentioned, the corporation commission issued an 
order compelling a railroad company engaged in 
interstate commerce to deliver cars containing 
interstate shipments beyond its right of way to a 
private siding. This, it is held, is an unlawful 
interference with interstate commerce, whether 
viewed as an assertion by the commission of its 
general powers over carriers or of its power to 
make the order in a particular case in favor of a 
given person or corporation. The suit was 
brought against the corporation commission to 
restrain it from interfering with the interstate 
business of the railway company, and it was con- 
tended that as the powers which the corporation 
commission sought to exercise were conferred upon 
it by a state statute, and as the denial of these 
powers must be upon the ground that the statute 
was in conflict with the federal constitution, the 
suit was in effect one against the state. This 
contention is negatived by the holding that the 
unauthorized and illegal action of-the corpora- 
tion commission was the thing complained of, 
so that the fact that this action was sought to be 
justified under the statute did not render the suit 
one against the state. In support of this deci- 
sion the cases of Scott v. Donald, 17 Sup. Ct. 262, 
and Fitts v. McGhee, 19 Sup. Ct. 269, are cited. 


JURY (Right to Jury Trial — Wrongful 
Attachment in Porto Rico). U.S. Sup. Ct. — The 
provisions of the Porto Rico Code of Civil Proced- 
ure relative to the ascertainment by a certain 
special proceeding of the damages resulting from 
a wrongful attachment, are held in Perez v. Fer- 
nandez, 26 Sup. Ct. Rep. 561, not to be in con- 
flict with the provisions of the Federal Constitution 
securing the right to a jury trial. The court does 
not admit that these provisions are applicable to 
Porto Rico, stating that the decision of this ques- 
tion is unnecessary to a determination of the case, 
but holds that even conceding that they are 
applicable, nevertheless the proceeding is not a 
suit at common law, but simply a method of ascer- 
taining damages in a special proceeding in which 
property has been wrongfully seized. It is also 
held that the general provision of the U. S. Rev. 
St. § 648 (U. S. Comp. St. 1901, p. 525) providing 
for jury trials and issues of fact in circuit courts, 





excepting actions of admiralty and equity juris- 
diction, do not necessarily interfere with the 
enforcement of the special statutory provisions as 
to assessment for damages and attachment pro- 
ceedings. The laws and ordinances of Porto 
Rico are by statute continued in force so far as 
they are not inconsistent or in conflict with the 
statutes of the United States, and this provision 
it is held is sufficient to authorize adherence to the 
provisions of the Porto Rican Code as to the ascer- 
tainment of damages in special attachment pro- 
ceedings. 


MASTER AND SERVANT (Defective Appli- 
ances — Promise to Repair). N. J.—A rather 
pronounced position on the question of assump- 
tion of risk is taken by the New Jersey Court of 
Errors and Appeals in Andrecsik v. New Jersey 
Tube Co., 63 Atl. 719. The action was by a ser- 
vant for personal injuries, and the evidence showed 
that plaintiff complained to the superintendent 
at about ten o’clock in the forenoon, that the 
machine upon which he was working was out of 
order. The defect was obvious and the super- 
intendent told plaintiff to go ahead with the work 
and that the machine would be repaired at noon. 
The repair was not made at noon but plaintiff 
resumed work upon the defective machine and at 
three o’clock was injured by reason of the defect. 


Under these circumstances the court by Judge 


Dill lays down the principle that a servant as- 
sumes not only the ordinary risks incident to the 
employment, but as well all risks arising and 
becoming known to him during his service, and 
that the master by promising to repair a defect as 
an inducement to the servant to continue work, 
takes from the servant the risk and during the 
period for repair assumes it himself. Where the 
promise is general and indefinite the master’s 
undertaking to repair runs for a reasonable time, 
but where it is to repair at a fixed time it runs only 
until the expiration of the time fixed. The case 
is regarded as different from a general promise to 
repair only because the time set for repair is made 
definite, so that when this time has expired the 
servant is in precisely the same position that he 
would be after the expiration of a reasonable time 
for repair when the promise made is indefinite. 
Upon this point the court cites the following 
authorities: Eureka Co. v. Bass, 81 Ala. 200, 8 
South. 216, 60 Am. Rep. 152; Ill. Steel Co. v. Mann, 
170 Ill. 200, 48 N. E. 417, 40 L. R. A. 781, 62 Am. 
St. Rep. 370; Gunning System v. Lapointe, 212 
Ill. 274, 72 N. E. 393; Burns v. Windfall Mfg. Co., 
146 Ind. 261, 45 N. E. 188; Breckenridge Co. v. 
Hicks, 94 Ky. 362, 22 S. W. 554, 42 Am. St. Rep- 
361; Stalzer v. Packing Co., 84 Mo. App. 565; 
Gulf, etc. R. Co. v. Brentford, 79 Tex. 619, 15 S. W. 
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561, 23 Am. St. Rep. 377; Stephenson v. Duncan, 
73 Wis. 404, 41 N. W. 337, 9 Am. St. Rep. 806; 
Corcoran v. Milwaukee Gaslight Co., 81 Wis. 191, 
51 N. W. 358; Ferriss v. Berlin Machine Works, 90 
Wis. 541 63, N. W. 234. 


MUNICIPAL CORPORATIONS (Injuries by 
Mob — Notice to Mayor). Wis. —A statute of 
Wisconsin, giving a right of action against the 
city for personal injuries caused by a mob, but 
providing that no person shall be entitled to re- 
cover for injuries caused by his negligence, nor 
unless he shall have immediately notified the 
mayor of the city after being apprised of any 
threat to injure him by any mob, is construed in 
Long v. City of Neenah, 107 N. W. 10, and it is 
declared that notice given to the mayor of the city 
by an employer of the person injured, did not 
inure to the benefit of the employee. In support 
of this holding the court cites Loomis v. Board of 
Supervisors, 6 Lans. 269, where it was held in 
New York, under a practically similar statute, 
that where the property destroyed by a mob 
belonged to several tenants in common, such 
tenants as had knowledge of the threats before 
the injury but failed to notify the sheriff, could 
not recover, but such of the tenants as had no 
personal knowledge were entitled to recover. 

The case, however, leans strongly in the direction 
of a liberal construction of the statutes of the class 
in question as being remedial in their nature. 
(See also County of Allegheny v. Gibson, 90 Pa. 
397-) 

It is to be noted, that although the court held 
that a notice given by the employer did not inure to 
the benefit of the employee, it nevertheless held 
that the fact that the calling of the plaintiff “a 
scab,” the threatening to “get him and to 
knock his block off,” and the knocking down of 
one of his companions within a week of the injury 
complained of, by persons seemingly identified 
with the same strike, though not identified as the 
same persons inflicting the injuries sued on, did 
not make it necessary for the plaintiff to notify the 
mayor in order that a recovery might be had, the 
particular attack being unforeseen and unexpected. 

A. A. B. 


TELEGRAPHS (Refusal to Send Message — 
Damages — Mental Anguish). Tex.— A some- 
what novel holding on the question of mental 
anguish comes from Texas, the original domicile 
and birthplace of the mental anguish doctrine. 
The action was against a telegraph company for 
refusal to transmit a message which was addressed 
to plaintiff by his wife, and announced that a 
daughter of the parties was dead and requested 
plaintiff to come home to attend the funeral. 








The message was held to have been for the benefit 
of both parties, so that in the action by plaintiff 
the mental anguish of the wife arising from the 
absence of the plaintiff from the funeral in con- 
sequence of the refusal to transmit the message 
was an element of damage. It is also held in 
this case that the telegraph company was guilty 
of a breach of its duty to the public in refusing 
to receive and transmit the message, and that it 
was not excusable because the point to which 
the message was addressed was on a connecting 
line, which it feared might not be diligent in 
orwarding the message. Western Union Tele- 
graph Company v. Simmons, 93 S. W. 686. 

THEATERS (Tickets of Admission — Re- 
sale). Cal.— A case which in a general way 
concerns the same subject, but is in no way in 
conflict with a New York case noted in this issue, 
is that of Ex parte Quarg, 84 Pac. 766. The 
present case concerns the validity of a California 
statute prohibiting any person from selling tickets 
to theaters or any places of amusement for a 
price higher than that originally charged by the 
management of such amusement. Under Cali- 
fornia Statutes 1893, p. 220, c. 125, a ticket of 
admission to a public place of amusement is 
made an irrevocable license to the purchaser to 
occupy a place in such place of amusement during 
the performance, and under this statute it is held 
that the ticket represents a right of property, 
and is in itself a species of property, and there- 
fore transferable in the absence of stipulations 
in the contract. Therefore it is held that the 
statute which prohibits the sale of the ticket at 
increased price is void as infringing the property 
rights guaranteed by the Constitution, and that 
its enactment is not a valid exercise of the police 
power, as it prohibits an act which is innocent 
in character and which has no tendency to affect, 
injure, or endanger the public health, morals, and 
safety. 


TRADE MARKS AND TRADE NAMES 
(Unfair Competition). Mass.— An interesting 
question concerning trade marks and unfair 
competition is decided by the Supreme Judicial 
Court of Massachusetts in George G. Fox Com- 
pany v. Glynn, 76 N. E. 89. Complainants manu- 
factured a peculiar variety of bread containing 
milk and malt, and used the word ‘ Creamalt ’’ 
as a trade name, and manufactured loaves of a 
peculiar shape and size having a glazed and 
“crackled ’’ surface, caused by the introduction 
of steam into the oven during the process of bak- 
ing. Each loaf further bore a distinctive label 
printed in blue ink. After a large demand for 
this bread had been created, defendants began 
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the manufacture of similar bread, copying the 
form of the loaf and later its surface appearance, 
and placing upon their loaves a blue label similar 
to that of complainants, bearing the words 
“Crown Malt.’’ Both plaintiff and defendant 
were wholesale dealers and disposed of their 
bread to retailers. It was held that the act of 
defendants in placing their bread in the hands 
of retailers who were thus enabled to deceive 
the public and palm off the bread as being that of 
complainants, was an unfair competition, al- 
though defendants did not mislead or intend to 
mislead the retail dealers to whom they sold. It 
is enough, said the court, to require an injunction 
if they knowingly place an instrument of fraud 
in the hands of a retailer, with which he may 
deceive the public, and in support of this holding 
the following cases are cited: New England Co. v. 
Marlborough Co. 168 Mass. 154, 46 N. E. 386, 
60 Am. St. Rep. 377; N. K. Fairbank Co. v. Bell 
Co., 77 Fed. 869, 23 C. C. A. 554; Hostetter Co. v. 
Becker (C. C.) 73 Fed. 297; Fairbank v. Luckel, 
etc. Co., 102 Fed. 327, 42 C. C. A. 376; Lever v. 
Goodwin, 36 Ch. Div. 1. 


WITNESSES (Competency — Criminal Law 
— Confessions). Mont.— Under the provisions 
of the Montana Statutes to the effect that all 
persons who, having organs of sense, can perceive, 
and perceiving can make known their perceptions 
to others, may testify as witnesses, it is held in 
State v. Lu Sing, 85 Pac. 521, that a Chinaman 
who stated that he did not know the nature of 
the oath he had taken as a witness, and did not 
know what kind of an oath was administered in 
the courts of China, but who also stated he could 
tell what he knew, and that what he would say 
would be the truth, was a competent witness. 





This case also contains a rather curious point 
involving the competency of an admission alleged 
to have been made by defendant. The police’ 
officer who arrested defendant testified that the 
latter made a number of statements while on the 
way to the jail. The defendant was a Chinaman 
and he spoke English very poorly, so that the 
officer was unable to understand all that defen- 
dant said, but the officer testified that he did 
understand the defendant’s statement “If I 
kill him, me good man, if I not kill him, no good,” 
and again, ‘‘ If me no kill him me no good man, 
and if Tom Sing dead me die happy.’ It was 
contended that these portions of the conversation 
were inadmissible, because the officer was unable 
to detail the entire conversation. In holding the 
evidence admissible the court declares that it is 
not in conflict with the rule that where the state 
offers only a part of the conversation embodying 
a confession, the defendant has a right to have 
the whole of the conversation before the jury, 
but declares that the great weight of authority 
and reason favor the proposition that the mere 
fact that a witness did not hear all of the conver- 
sation or did not understand it all, does not ren- 
der incompetent what he did hear or understand, 
and in such case the evidence goes to the jury 
for what it is worth. Westmoreland v. State, 
45 Ga., 225; Woolfolk v. State, 85 Ga. 69, 11 S.E. 
814; State v. Elliott, 15 Lowa, 72; State v. Moel- 
chen, 53 Iowa, 310, 5 N. W. 186; State v. Madi- 
son, 47 La. Ann. 30, 16 South, 566; State v. Val- 
lery, 47 La. Ann. 182, 16 South, 745, 49 Am. St. 
Rep. 363; State v. Daniels, 49 La. Ann. 954, 
22 South, 415; Commonwealth v. Pitsinger, 110 
Mass. 1o1; 3 Wigmore on Evidence, § 2100; 
Wharton’s Criminal Evidence, § 688; People v. 
Daniels, 105 Cal., 262, 38 Pac. 720; People v. 
Dice, 120 Cal. 189, 52 Pac. 477. 
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Language of Lawrence Jail.— The late A Will from the Piedmont. — ‘‘ Monday, 


Lieut. John P. Bradstreet of the 50th Massa- 
chusetts was for many years a deputy 
sheriff and turnkey under High Sheriff Her- 
rick at the Lawrence house of correction. 
All the newcomers were by him assigned to 
their proper quarters. 

One day, upon the arrival of a new squad of 
inmates, there was one who seemed some- 
what more “‘ tony ’’ than the rest, and, calling 
the lieutenant aside, he claimed a little more 
consideration than the others owing to his 
previous standing in society. 

‘*T never was in such a situation before,”’ 
said he, ‘‘ and I trust you will give me a little 
different quarters than those others fellows. 
I am highly educated, and can speak seven 
different languages.”’ 

‘“Seven?’’ remarked the 
‘““That’s altogether too many. 


lieutenant. 
We don’t 





have but one language here, and d d 
little o’ that.” 
Choate as an Interpreter. — Rufus Choate 


was once trying a case before Justice Shaw, 
and one witness who took the stand was a 
minister. 

‘“ What is your name?” asked Choate. 

‘* Ezekiel Lee,’’ answered the witness. 

Justice Shaw, not hearing readily, leaned 
forward and asked Choate what the witness 
said. 

‘* He said, Your Honor, that his name was 
Ezekiel Lee,”’ replied Choate. 

“What is your occupation?’ continued 
Choate. 

“IT am a humble candle-bearer of the 
Lord,’ replied the witness. 

Justice Shaw bent over the bench and 
inquired what the witness had said. Choate 
responded, saying that the witness had said 
that he was a humble candle-bearer of the 
Lord. 

‘“Of what denomination are you? ’’ ques- 
tioned Choate. 

‘“‘T am a Baptist,”’ replied Lee. 

Again Justice Shaw leaned forward and 
asked what the witness had said, and Choate 
replied: ‘‘ He said, Your Honor, that he was a 
dip-candle.”’ 





May the 25th 1891. I leaves a peace of writ- 
ing to show other that it my will for my brother 
John to have all my property. first bury me 
respectable and pay my Doctor bill, he has had 
all the trouble with me none of my people 
never showed any respect to me and John has 
had all the responsibility with me and he is the 
one I want to have it his life time and at his 
death I want the two little boys Jim and Willie 
to have a part of it and the three girls to have 
the rest providing they marrie some one that 
they will take care of it. This I authorize my 
friend to write — Jane Smith — I am sick and 
very weak.” 


COUGH-MEDICINE 


I had a little husband— 
I never knew a worse, 

For better than his wife or life 
He loved his little purse. 


I did my best to wheedle him— 
He saw my deep intent, 

And though he had a chronic cough, 
He never coughed a cent. 


So I sought a little lawyer— 
My husband’s own close crony— 
And divvied with the man of law 
My lawful alimony. 


— Reginald Wright Kauffman, in Saturday 
Evening Post. 


Divorce. — Jerome K. Jerome while lectur- 
ing in New York City was dining. with some 
lawyers at a club. 

“ As odd a client as you can imagine,”. he 
said, ‘‘ called on a legal friend of mine in Rye 
one morning. 

‘‘ She was an extremely pretty client, but 
her clear, soft eyes were red with weeping. In- 
deed, she was in tears as she entered my friend’s 
office. Her little form shook with sobs. 

““* Well, my dear,’ said he (perhaps I 
should explain that this client was hardly more 
than 7 or 8 years old) —‘ Well, my dear, 
what can I do for you?’ 

‘“«* Please, sir,’ said the child, weeping pite- 
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ously, ‘ I want to get a divorce from my papa 
and mamma.’ ”’ 


A Sure Witness. — Judge Hadley of the 
Lowell police court is a purist in the use of the 
English language, and hardly a session passes 
that he does not reprove some one for doing 
violence to the mother tongue. 

‘‘Sure,’”’ replied: the witness, with great 
earnestness. 

“Tf you mean ‘yes,’ say so,” thundered 
the judge. ‘ 

‘“‘ Sure,” innocently replied the witness. 

‘“‘Can’t you say yes?’ asked the judge. 

‘“‘ Sure, yes, sure.” 

The judge leaned back in his chair, stifled an 
impulse to laugh and said: 

‘‘ It was the rule once in all English courts 
to correct any misused English, but I have 
abandoned that practice for the most part, and 
I’m afraid it would serve no useful purpose in 
this instance.” 

‘“Sure,”’ said the witness, nodding his head 
up and down vigorously; ‘‘ sure, sure.’ 

Then every one, the judge included, broke 
out into a roar of laughter.— Boston Record. 


The Papers in the Case.— A good one is 
told about a deputy clerk of~ the Superior 
Court in the same section of the South where 
the justice of the peace declared the eternal 
principal of “ law, I go in for justice,” 
and in the same county where the justice of 
the peace enjoined a whole township from 
passing over a disputed road and giving as his 
reason, “If any court can do it, mine can.” 
But the latest is that a clerk coming into his 
office after a temporary absence inquired as 
to what had been going on. This clerk was 
also business manager of the county news- 
paper and he found that his deputy had been 
requested to “‘ file this answer and put it in the 
papers,” but he was more than astonished 
when he found that to get the type distributed 
he had to pay $4.00 to keep the answer from 
going in the “ papers.’”” The deputy is deputy 
no longer nor is the clerk a general manager 
of the county newspaper. 





An Honest Man— New School. — Cassius 
R. Peck, Assistant United States District 
Attorney of Oklahoma, at a banquet in 
Guthrie recently spoke on honesty. One 
thing he said was this: 





“What are we coming to? Are we coming 
to such a pass that our ideas of an honest man: 
will correspond with the idea of old Hiram 
Stroode? 

“‘ Hiram Stroode, for the seventh time, was 
about to fail. He called in an expert account- 
ant to disentangle his books. The accountant, 
after two days’ work, announced to Hiram that 
he would be able to pay his creditors four 
cents on the dollar. 

“* At this news the old man looked vexed. 

“‘* Heretofore,’ he said, frowning, ‘I have 
always paid ten cents on the dollar.’ 

“A virtuous and benevolent expression 
spread over his face. 

‘“** And I will do so now,’ he resumed. ‘I 
will make up the difference out of my own 
pocket.’ ’’ — New York Tribune. 


Extra-territoriality. — ‘‘ Yes, your honor, I 
have lived with my wife twenty-two years, 
but it has been in hell,” testified John Locker, 
libellant in the contested divorce suit against 
Mrs. Joanna Locker. 

Judge Bond looked up gravely from the 
book in which he had been writing. ‘ In 
that case, sir,’’ he said, ‘‘ this court can have 
no jurisdiction.” 


The trial went on, however. — Boston 
Record. 
Bumped-into-the-Bureau Kind. — Justice 


Harlan, of the Supreme Court, despite his 
length of service on the Bench, still preserves 
that elasticity of spirit and love of a joke that 
have distinguished him all through his career. 

On circuit last year the justice created con- 
siderable merriment in a western court. A 
learned counsel was arguing the question as 
to what circumstances constituted an “ acci- 
dent,’”’ and was offering instances of what he 
considered would properly come within that 
term and what would not, on the other hand. 
‘* Suppose, your Honor,”’ said he, “‘ some one 
were to hit me in the eye, making it black in 
consequence. The fact of its becoming black 
could not be called an accident.” 

‘Perhaps not,’ suggested Harlan, with a 
chuckle, ‘‘ but you would doubtless explain it 
on that ground.” — Harper's Weekly. 


A Maxim Interpreted. — A witness named 
Leak had sworn palpably falsely in one mate- 
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rial particular and the opposing counsel argued 
‘* falsus in uno falsus in omnibus,”’ that is, ‘a 
bucket with a Leak will not hold water.’’ 


“ Unsight, Unseen.” — Secretary Shaw re- 
cently told a story on Representative Smith of 
Iowa when the latter was a fledgling attorney 
and anxious to make a reputation for himself. 
A prisoner was brought before the Bar in the 
Criminal Court in Iowa, but he was not 
represented by a lawyer. 

‘“Where is your lawyer?’ inquired the 
judge who presided. 

‘‘T have none,”’ responded the prisoner. 

‘“* Why haven’t you?” 

‘‘ Haven’t any money to pay a lawyer.” 

“Do you want a lawyer?’’ asked the judge. 

“Yes, your honor.” 

‘“‘ There is Mr. Walter I. Smith, John Brown, 
George Green,”’ said the judge, pointing to a 
lot of young attorneys who were about the 
court waiting for something to turn up, ‘“‘and 
Mr. Alexander is out in the corridor.” 

The prisoner eyed the budding attorneys in 
the court room and after a critical survey 
stroked his chin and said, ‘‘ Well, I guess I will 
take Mr. Alexander.’ — St. Paul Pioneer- 
Post. 


More Light and Less Noise. — A member of 
the Bar of York County, Me., who enjoys a 
good joke, relates the following, and applies the 
moral to himself. Several years ago he was 
counsel in a case’ before the late Chief Justice 
Peters, and during the progress of the trial 
became a little bit noisy, as he sometimes does, 
when the judge looked up and said to him: 

“Mr. Hamilton, did you ever hear of the 
man who was lost in the woods during a 
thunder storm?”’ 

On being answered in the negative, the 
judge continued: 

‘‘A man in attempting to pass through a 
piece of woods lost his way, and while he was 
in that predicament a fearful thunder storm 
came up. The woods grew awfully dark. 
The roaring of the wind and the crashing of the 
thunder was terrific. The man was frightened, 
and started to pray, but, not being used to that 
business, said: ‘O Lord, give us a little more 
light and a little less noise.’ ” 

There was a great wave of merriment in 





court, the sheriff rapped for order, and the 
counsel proceeded in a well modulated tone of 
voice. 


Better Luck Next Time.— A Helena (Mon- 
tana) subscriber believes our readers would 
enjoy the judgment of the court in Jn re Carle- 
ton, 84 Pacific, p. 788-791, Advance Pamph- 
let, No. 5, May 28th. 

Action for disbarment for unprofessional 
conduct. 

” . . The judgment of the court is, in the 
light of the findings and our conclusions above, 
that Mr. ——-—, now a member of the bar of 
this court, be suspended as attorney and coun- 
selor for a period of three months from this 
date. At the expiration of this time said 
may resume the practice of law as heretofore.” 





The Happy Medium. — During a recent ses- 
sion, in one of the counties of Tennessee, of the 
quarterly county court, the question of an 
appropriation of public funds was under a 
heated debate. One of the justices of the 
peace, whose good faith had been attacked, 
rose in his place and explained himself as 
follows: 

“Mr. Chairman: I am an honest man. I 
love my country. My constituents have my 
daily care. I intend to vote on this proposition 
in accordance with my conscience and the best 
interests of the people of my country. To 
this end, Mr. Chairman, I am attempting to 
reach, in my own mind, that happy medium 
between right and wrong.”’ 


THE WRETCH. 
S. I. LircHFiE.p. 


THE man who travels through this world, 
And wilfully neglects 

To throw sand on his icy walks 
Won’t need to in the next. 


Easy Money. — The Ithaca police court re- 
sounded with wailing. Eight mothers placed 
a stick given by Recorder Sweetland on the 
trousers of their offspring. “The youngsters 
had been arrested after hard work by Chief of 
Police Van Order and two Lehigh Valley rail- 
road detectives for many car burglaries during 
the last month. 

Their parents were poor and Recorder Sweet- 
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land offered to remit the fines on condition that 
the parents administer corporal punishment in 
court. Their mothers eagerly grasped the 
rods and proceeded to earn what one of them 
called ‘‘ the easiest $5 of her life.”’ 


Getting Used to Being Indicted. — Arthur 
Evans, general counsel for Swift & Co., the 
meat packers, blew along Pennsylvania Ave- 
nue. 

“Hi there, Arthur!” shouted a friend. 
‘‘ Where have you been?” 

‘“*Oh!’”’ said Evans, ‘“‘ I’ve been down in 
Nashville getting indicted with the Fertilizer 
Trust. Got to be a habit with me now. 
Every town I drop into I find the hospitable 
citizens waiting to indict me. All the rage.” 
— New York World. 


A Cross-examiner Foiled. — Several years 
ago an old lady by the name of Morrell, living 
in Lisbon, N. H., was summoned to court as a 
witness against one of her neighbors. It was 
her first experience, and she thought it was a 
terrible thing. Her voice.quavered while she 
was giving her testimony, and her whole body 
trembled perceptibly when she was cross-ex- 
amined by the opposing counsel, who hoped to 
break down her. evidence by showing loss of 
memory. 

‘“* How old are you? ’”’ was asked. 

“I’m almost seventy; shall be next birth- 
day,” she replied. 

‘* You are not very well, I see; you seem ner- 
vous and excited. Is your memory good? ”’ 

‘“* Not very,” she answered. 

** You can’t remember as well as you used to, 
can you?” 

‘No, I can’t,”’ she replied; ‘‘ and so I don’t 
dare.tell a thing only what I know is so.”’ 

Needless to say her evidence was not im- 
peached. — Boston Herald. 


Look Out for ‘* Sadie C.”»— A news item in 
a Waterloo, Iowa, daily says: ‘‘ Because of in- 
juries received while riding with Charles E. 
B., Miss Sadie C. has brought suit against the 
former for $10,000. Defendant was paying 
Miss C. company at the time, and had invited 
her to accompany him for the drwe. Plain- 
tiff alleges that the harness was defective and 
that her escort had no right to drive such a 
fiery team.” — United States Review. 





From Missouri.— An amusing occurrence 
took place in Conconully, Okanogan County,. 
Wash., last week during the term of the supe- 
rior court. An alien appeared before the court 
asking for citizenship papers. When asked by 
Judge Steiner where he was born, he replied 
that his birthplace was in Missouri. Thinking he 
might have misunderstood the man the judge 
asked the question again and received the same 
reply and a ripple of laughter went over the 
court room. Investigation proved the truth 
of the assertion. He had been born in Mis- 
souri, but a few years ago had taken out natu- 
ralization papers in Canada, and was now 
seeking to again become a citizen of his native 
country. 


Mystery of the Jury Solved.—Judge Moore, of 
Augusta, who is related to ex-Mayor Luther R. 
Moore, of Saco, was telling his experience with 
a jury while he was trying cases in Kennebec 
County some yearsago. He appeared as coun- 
sel for a man who had been indicted for a minor 
crime, and as he opened the case he saw a man 
on the jury who had been a close friend of his 
for years, and he decided that the juror, be- 
cause of past friendship, would stand by him 
in the case on trial. 

Finally the case went to the jury. For hours 
they fought and argued in the jury room in an 
effort to agree upon a verdict. They came in 
for instruction, and were again sent out by the 
judge, who asked them to agree, if such a thing 
was possible. All night the jury argued and 
wrangled, and on the opening of court in the 
morning reported a disagreement and were 
dismissed. 

Judge Moore hunted up his friend on the 
jury and asked him why he could not swing the 
men into line. 

“Strangest case I ever heard of,’’ said the 
juror, ‘‘ and we ain’t found out yet about it. 
After we had talked the case over awhile we 
balloted. There were eleven for acquittal, and 
the twelfth man did not vote. We talked it 
over for awhile, balloting again, and it stood 
just the same, the twelfth man refusing to 
vote. We asked every man how he stood on 
the case, and they all favored acquittal, and 
I’ll be hanged if, when we voted, it was’nt 
eleven for acquittal, with the confounded 
twelfth hog refusing to vote. We kept it up 
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all night, but he wouldn’t vote, and we finally 
gave up in disgust.” 

“For heaven’s sake,’’ exclaimed Judge 
Moore, ‘‘ don’t you remember that we agreed 
to try that case with eleven jurors, as one 
member of the panel was taken sick just before 
court came in?” 

“Well, I’ll be darned,” shouted the juror; 
‘that accounts for the whole business.” — 
Boston Herald. 


A “ Persuaded ” Prisoner.— The resource- 
ful man is the one who succeeds. There is a 
deputy marshal in Alabama who does not let 
any such trifles as extradition laws stop him. 
A writer in the Washington Post tells a story of 
one of his achievements. When the term of 
court was about to begin one time a man who 


so BFF; ~ 


Sie 








"Lee 


was out on bail was reported to be enjoying 
himself over in Georgia. 

Deputy Jim went after him. The next day 
he telegraphed the judge: 

‘“‘ I have persuaded him to come.” 

A few days later he rode into town on a mule, 
leading his prisoner tied up snugly with a 
clothesline. The prisoner looked as if he had 
seen hard service. 

““ Why, Jim! ’’ exclaimed the judge. ‘ You 
didn’t make him walk all the way from Georgia, 
did you?” 

*‘ No, sir,’’ replied Jim. 

‘*T thought not,” said the judge. 


‘‘ No,” responded Jim. ‘“‘ Part of the way 
I drug him, and when we come to the Talla- 
poosa River he swum.” — Youth’s Compan- 
ton. 
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